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OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Wayne T. Williams (Complainant or Mr. Williams) filed on March 16, 2015, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Joel H. Cheskis, issued on January 27, 2015, in the above-captioned proceeding.  Although Exceptions were due on or before February 17, 2015, the Complainant’s Exceptions were not filed until March 16, 2015.[footnoteRef:1]  Duquesne Light Company (Duquesne) filed Replies to Exceptions on March 24, 2015.[footnoteRef:2]  Peoples Natural Gas, LLC - Equitable Division (Peoples) filed Replies to Exceptions on March 27, 2015.  On April 21, 2015, the Complainant filed a Response to the Replies to Exceptions.[footnoteRef:3]  For the reasons stated below, we shall deny the Complainant’s Exceptions. [1: 	Based on our review of the record, we note that on January 27, 2015, the Secretary’s Bureau served the Initial Decision on the Complainant by certified mail at the following address: 678 Lenora Street, P.O. Box 5482, Pittsburgh, PA 15206.  On March 2, 2015, the Initial Decision was returned to the Commission as undeliverable by the United States Postal Service and was marked as “Return to Sender; Unclaimed, Unable to Forward.”  On March 11, 2015, the Initial Decision was re-served on the Complainant by regular mail at the same address where the Initial Decision by certified mail was sent.  The Complainant filed his Exceptions within twenty days after he received the Initial Decision by regular mail.]  [2: 	On March 17, 2015, the Commission’s Secretary’s Bureau issued a letter to the Parties stating that the Complainant’s timely filed Exceptions did not contain a certificate of service or other indication that he served the Respondents with the Exceptions.  Thus, the Secretary’s Bureau enclosed a copy of the Exceptions and notified the Respondents that any Replies to Exceptions were due by March 27, 2015. ]  [3: 	In regard to Formal Proceedings, our Regulations at 52 Pa. Code §§ 5.533 and 5.535 allow for the filing of Exceptions and Replies to Exceptions when an ALJ issues an Initial Decision.  However, there is no provision in our Regulations that allows a party to file a Response to Replies to Exceptions.  Consequently, we will not consider the Complainant’s Response to the Replies to Exceptions.  ] 


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

On July 31, 2014,[footnoteRef:4] the Complainant filed a Formal Complaint (Complaint) against Peoples alleging that the Company is threatening to cut off his gas service or has already cut off his service.  He also alleged that there are incorrect charges on his bill and he is having a reliability, safety or quality problem with his utility service.[footnoteRef:5]  For relief, he sought to have his service restored and to have his outstanding balances paid through payment arrangements.  Complaint at 2-3, 7-8; I.D. at 2. [4: 	The July 21, 2014, filing date for the Complaint against Peoples in the ALJ’s Initial Decision is a typographical error.]  [5: 	This Complaint is a timely appeal of a Bureau of Consumer Services (BCS) informal decision at BCS Case No. 3190288, dated April 30, 2014.  The BCS decision stated that the Complainant’s service was turned off for safety reasons and that the Complainant may apply for service when the house line and water appliances are repaired and approved for use.] 


		On July 31, 2014,[footnoteRef:6]  the Complainant filed a Complaint against Duquesne alleging that the Company is threatening to cut off his electric service or has already cut off his service, and that there are incorrect charges on his bill and he is having a reliability, safety or quality problem with his utility service.  For relief, he sought to have his service restored and to have his outstanding balances paid through payment arrangements.  Complaint at 2-3, 7-9; I.D. at 2. [6:  	The July 21, 2014, filing date for the Complaint against Duquesne in the ALJ’s Initial Decision is a typographical error.] 


On August 25, 2014, Duquesne filed an Answer to the Complaint (Answer) in which it denied various averments made by the Complainant and requested that the Commission dismiss the Complaint with prejudice. [footnoteRef:7] [7:  	The Commission’s Secretary served the Complaint on Duquesne on August 6, 2014. ] 


		On August 28, 2014, Peoples filed an Answer to the Complaint (Answer) in which it denied the material allegations contained in the Complaint and requested that the Complaint be dismissed. [footnoteRef:8]   [8:  	The Commission’s Secretary served the Complaint on Peoples on August 8, 2014. ] 


		By Order dated October 8, 2014, the Commission consolidated Mr. Williams’ Complaints against Peoples and Duquesne because of the common issues of fact and for the avoidance of unnecessary costs or delay.

On November 19, 2014, a telephonic hearing was held in this matter.  The Complainant appeared pro se and testified.  Peoples appeared and was represented by its counsel who presented the testimony of one witnesses and offered five exhibits (Peoples Exhibits A through C), which were all admitted into the record.  Duquesne also appeared and was represented by its counsel who also presented the testimony of one witnesses and offered six exhibits (Duquesne Exhibits 1, 2, 3, 6, 9 and 10), which were all admitted into the record.  The record in this case contains a fifty-four page transcript and eleven exhibits.  The record was closed on December 8, 2014.  I.D. at 3.

		In his Initial Decision, issued on January 27, 2015, the ALJ dismissed the Complaints.  I.D. at 15.  As noted, supra, the Complainant filed Exceptions on March 16, 2015.  Duquesne filed Replies to Exceptions on March 24, 2015.  Peoples filed Replies to Exceptions on March 27, 2015.  

Background

The Complainant is a tenant at 678 Lenora Street, Pittsburgh, Pennsylvania (Service Address) and receives gas service from Peoples and electric service from Duquesne.  The Complainant stated that although he is currently a tenant, he is in the process of acquiring the property at the Service Address.  Tr. at 13; I.D. at 3.  The Complainant indicated that he had lived at the Service Address for 30 years with his parents until his parents passed away a couple of years ago.  Tr. at 46-47.  The Complainant averred that he had medical issues that required him to be in a rehabilitation center for six months from August 1, 2013 to February 1, 2014.  According to the Complainant, during the time he was in the rehabilitation center, his home was vandalized and also was classified by the City of Pittsburgh (City) as a condemned status.  Tr. at 7, 8, 10; I.D. at 9.  The Complainant blamed most of the issues that resulted in the condemnation of the property on his elderly landlord not being able to make the necessary repairs.  He also blamed some of the issues on an adjacent house that was connected to the property.  Tr. at 8-9; I.D. at 9.  He indicated that he is making every effort to fix the problems on the property in order to remove it from condemned status.  The Complainant requested that his services be restored and pleaded for things to go back to the way they were before he went to the rehabilitation center.  Tr. at 8-10, 14; I.D. at 9. 

Peoples, on the other hand, contended that the Complainant’s gas service was turned off due to safety reasons.  According to Peoples, it received an emergency call on February 4, 2014, regarding gas odor at the Service Address.  Upon arrival, it discovered that the fire department already had disconnected the Complainant’s gas service.[footnoteRef:9]  Tr. at 21-23, Peoples Exhs. A and B; I.D. at 10.  Peoples stated that its technician conducted an investigation and found a leak in the house line and safety violations on several appliances (furnace, range, and water tank) in the Service Address.  The house line and appliances were therefore red-tagged for safety reasons.[footnoteRef:10]  Tr. at 23‑24, Peoples Exhs. B and C; I.D. at 10.  Peoples stated that it cannot restore the Complainant’s gas service until all the items that were red-tagged for safety violations are corrected.  In addition, Peoples averred that it would also need a notification from the City that the condemnation order on the property has been removed and that the structure is safe for habitation.  Tr. at 26-28, Answer at 2; I.D. at 10.   [9: 	The fire department had previously responded to a missing patient report from the University of Pittsburgh Medical Center (UPMC) and the smell of gas coming from the perimeter of a boarded up, abandoned building, which was the Complainant’s property.  Peoples Exh. A.]  [10:  	Red tags are red colored markers indicating that there is a safety concern with the appliances or that the lines are not functioning in safe manner.  The tags also identify what needs to be done to correct the problem.  Tr. at 24.] 


As to its case, Duquesne averred that the Complainant enrolled in its Customer Assistance Program (CAP) on November 17, 2011, but defaulted on the program on January 7, 2014, for failing to verify his annual household income.  Tr. at 35, 37; Duquesne Exhs. 6 and 10.  Duquesne averred that subsequently, it offered the Complainant an additional payment arrangement on March 24, 2014, after he defaulted on the CAP program.  Even so, the Complainant failed to honor the payment arrangement and made no payments afterwards.  Tr. at 37; Duquesne Exh. 10.  Duquesne averred that the Complainant has not made any payment on his account since May 29, 2013.  Tr. at 39, 51.  Duquesne stated that the Complainant’s electric service was terminated on June 13, 2014, after he failed to take any action regarding the 10-day and 72‑hour termination notices it sent to him.  Duquesne also stated that it terminated the Complainant’s electric service because there was no usage at the Service Address for several months.  Tr. at 37-39, 41-43; Duquesne Exhs. 3 and 9.  According to Duquesne, for electric service to be restored to the Complainant, he would need to get the property investigated and have the wiring approved for reconnection.  In addition, the Complainant would have to pay off his outstanding balance, pay a security deposit and pay a reconnection fee of $250 before electric service could be restored at the Service Address.[footnoteRef:11]  Tr. at 44; I.D. at 10.   [11:  	Duquesne indicated that it is requesting an electric reconnection fee of $250 from the Complainant because it was unable to access the Complainant’s premise at the meter to terminate service due to weeds and bushes blocking the meter.  Tr. at 44-45.] 


Discussion

We begin by considering the nature of the Complainant’s filing because the analysis to be applied depends on the type of filing before us.  In this case, Exceptions to the Initial Decision were due on February 17, 2015.  However, Exceptions were not received by the Commission by the required due date.  Therefore, in accordance with Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h), the decision of the ALJ became final without further Commission action.[footnoteRef:12] [12:  	The Commission’s Final Order was entered and served on March 10, 2015 (March 2015 Final Order).
] 


However, as set forth above, on January 27, 2015, the Secretary’s Bureau served the Initial Decision on the Complainant by certified mail at the following address: 678 Lenora Street, P.O. Box 5482, Pittsburgh, PA 15206.  On March 2, 2015, the Initial Decision was returned to the Commission as undeliverable by the United States Postal Service and was marked as “Return to Sender; Unclaimed, Unable to Forward.”  As noted, the Commission’s March 2015 Final Order adopting the Initial Decision was entered and served on March 10, 2015.  On March 11, 2015, the Initial Decision was re-served on the Complainant by regular mail at the same address where the Initial Decision previously had been sent by certified mail.  As noted, the Complainant filed Exceptions on March 16, 2015, within the required twenty day period after he received the Initial Decision.  Duquesne and Peoples filed Replies to Exceptions on March 24, 2015, and March 27, 2015, respectively, within the required ten day period after they both received notification of the Exceptions.

The Commission’s Regulation at 52 Pa. Code § 1.15 permits the Commission to extend the time for performing an act, after the expiration of the specified period, “where reasonable grounds are shown for the failure to act.”  In light of the fact that the Initial Decision was re-served on the Complainant on March 11, 2015, and the Complainant filed Exceptions on March 16, 2015, we will rescind the final action in this proceeding and accept the Complainant’s filed Exceptions as timely.  As such, we will rescind the March 2015 Final Order.

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant, as the party seeking relief, must show that Peoples and Duquesne are responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by Peoples and Duquesne.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to Peoples and Duquesne.  If the evidence presented by Peoples and Duquesne is of co-equal weight, the Complainant has not satisfied its burden of proof.  The Complainant now has to provide some additional evidence to rebut that of Peoples and Duquesne.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).  

ALJ’s Initial Decision

		ALJ Cheskis made forty-four Findings of Fact and reached nine Conclusions of Law.  I.D. at 3-8, 13-15.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

In discussing this case, the ALJ emphasized that the provision of safe utility service is the fundamental responsibility of all utility companies.  The ALJ cited to 66 Pa. C.S. § 1501, which states that “every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  I.D. at 10-11.  Furthermore, the ALJ cited to 52 Pa. Code § 59.26(b), which states that “a public utility may decline to serve an existing customer if, in the judgment of the utility, a hazardous condition exists regarding the piping or gas equipment of the customer.”[footnoteRef:13]  I.D. at 11.  In addition, the ALJ referenced 52 Pa. Code § 59.33(a), which states that “each public utility shall at all times use every reasonable effort to properly warn and protect the public from danger, and shall exercise reasonable care to reduce the hazards to which employees, customers and others may be subjected to by reason of its equipment and facilities.”  Id.[footnoteRef:14] [13:  	See, Frank Veasey v. Philadelphia Gas Works, Docket No. C-2013-2356586 (Order entered February 6, 2014) (Veasey).]  [14:  	See, Deonne New v. Philadelphia Gas Works, Docket No. F-2008-2019374 (Final Order entered June 11, 2009).
] 


The ALJ highlighted the similarities between this case and the Commission’s proceedings in Veasey.  The ALJ explained that in Veasey, the Commission adopted the Initial Decision of the Administrative Law Judge who found that the gas utility acted consistently with Section 1501 and Section 59.26, by refusing to restore gas service until hazardous conditions were remedied.  According to the ALJ, in that case, the Commission noted that several employees of the utility determined that the chimney and the flue pipe needed to be repaired before service could be restored.  The ALJ noted that similar to Veasey, there is substantial record evidence in this proceeding that demonstrates that the property at the Service Address has been condemned and that service was terminated due to safety reasons.  Therefore, the ALJ found that Peoples’ and Duquesne’s actions in declining to provide utility service to the Complainant’s condemned home were appropriate and consistent with Section 1501 of the Code and Sections 59.26 and 59.33 of our Regulations because to do otherwise would be unsafe or hazardous.  I.D. at 11-12 (citing Tr. 8 and 13).

Furthermore, the ALJ stated that while the Complainant argued that it is not his responsibility to make the repairs necessary to remove the property from the condemned status, the issue of who is responsible to make repairs is irrelevant since the Commission has already established in Veasey that responsibility to make repairs is insufficient to negate a utility’s obligation to provide safe service.  I.D. at 12 (citing Veasey, supra, at 9).  The ALJ stated that similar to Veasey, the utilities in this case are right in refusing to provide service to the Complainant’s home as it is condemned and utility service cannot be restored until all the necessary repairs are made and the home is removed from the condemned status.  I.D. at 12.  

Additionally, the ALJ stated that although the Complainant argued that some of the problems with the property are due to the conditions of the property connected to his home, the fact still remains that the utility has a responsibility to provide service only when it is safe to do so.[footnoteRef:15]  The ALJ, therefore, concluded that Peoples’ and Duquesne’s judgment not to reconnect utility services to the Complainant’s property until all the necessary repairs are made to remove it from condemned status is consistent with the Code, the Commission’s Regulations and our the Commission’s recent decisions.  Furthermore, according to the ALJ, until the property at the Service Address is no longer condemned, issues regarding any outstanding amount owed by the Complainant to either Peoples or Duquesne are moot.  Id. at 12-13. [15: 	The property connected to the Complainant’s home was subsequently torn down.  Tr. at 9.] 


Consistent with all of the above findings, the ALJ dismissed the Complaint because the Complainant failed to satisfy his burden of proving that either Peoples or Duquesne violated the Code, a Commission Regulation or Order, or any Commission-approved Company tariff with regard to the electric or gas service provided at the Service Address.  Id. at 15.

Exceptions and Replies

We note at the outset that the Exceptions of the Complainant are not in strict compliance with Section 5.533(b) of our Rules of Administrative Practice and Procedure, 52 Pa. Code § 5.533(b), which provides that:

(b) An exception shall be stated in specific, numbered paragraphs, identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision. Supporting reasons for the exception shall follow a specific exception.

Nevertheless, particularly because the Complainant is appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(a), in order to secure a just, speedy and inexpensive determination.

Any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

In his Exceptions, the Complainant submits a Pennsylvania Department of Public Welfare (DPW) Hearing Notice and Order (DPW Notice and Order).  The DPW Notice and Order notifies the Complainant of a hearing that was scheduled for March 17, 2015, concerning the Complainant’s Low-Income Home Energy Assistance Program (LIHEAP) appeal that was denied by DPW.[footnoteRef:16]  Exc. at 1-2. [16:  	The DPW Notice and Order contains several handwritten notes by the Complainant including notes on funds to be awarded to him pursuant to a decision on his appeal for LIHEAP assistance.   Exc. at 1-2.] 


In its Replies to Exceptions, Peoples avers that the DPW Notice and Order reflects the Complainant’s application for LIHEAP benefits and the appeal status related to those benefits, but has no impact on the ALJ’s Initial Decision or the March 2015 Final Order.  Peoples states that service to the Complainant’s home was disconnected due to safety concerns.  Therefore, the Complainant would have to prove that the safety concerns have been addressed before service can be restored to the Service Address.  Peoples asserts that no amount of payments (whether from the Complainant or an Agency) would result in the reconnection of service without the Complainant addressing the safety issues that led to the termination of service.  Peoples R. Exc. at 3-4.

Additionally, Peoples requests that the Commission reject the Complainant’s Exceptions because they were not timely filed.  Specifically, Peoples states that the Complainant has not provided any reason for the untimely filed Exceptions nor did he request an extension of time from the Commission to file his Exceptions.  Peoples also avers that the Complainant’s Exceptions fails to meet the requirements of 52 Pa. Code § 5.333 (b), therefore, they should be rejected by the Commission.  Id. at 4. 

In its Replies to Exceptions, Duquesne states that it has not received any notification from City removing the Complainant’s property from condemned status.  Therefore, Duquesne contends that it cannot restore service to the Complainant absent a notification from the City that the property at the Service Address is no longer condemned.  Duquesne R. Exc. at 2. 

Disposition

Upon consideration of the record evidence in this proceeding, we will deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision.  The Complainant’s primary concerns in this case are to have his gas and electric services restored and to have his outstanding balances paid through a payment arrangement.  However, the record clearly indicates that the Complainant’s utility services were terminated due to safety concerns.  Both Peoples and Duquesne have repeatedly and correctly maintained that until the safety concerns identified on the Complainant’s property have been completely addressed and the property is no longer in a condemned status, it will be hazardous to reconnect the Complainant’s services.

Additionally, there is nothing in the record that reflects the Complainant’s compliance with the conditions set forth by Peoples and Duquesne or that the Complainant has addressed the safety issues identified by both utilities.  Both Peoples and Duquesne accurately indicated that for service to be restored, the Complainant would have to address the safety concerns identified and clearly establish that the property is no longer in a condemned status by providing a notice from the City stating the same.  Duquesne also has stated that for service to be restored to the property, the property would need to be investigated to ensure the wiring is satisfactory for reconnection and there is no danger in restoring the service.  Although the Complainant testified that he is in the process of fixing the issues identified in the property, he has not provided any evidence of work orders or proof of work done to address the issues.  In addition, the Complainant has not provided any notice of removal of the condemned status of the property from the City as requested by Peoples and Duquesne.

Both Peoples and Duquesne have a responsibility to provide adequate, efficient, safe, and reasonable service to the Complainant.  However, the existing conditions of the Service Address are unsafe and not currently conducive for the connection of such utility services.  We conclude that the Complainant’s Exceptions, which merely contain a DPW Notice and Order with a few handwritten notes regarding the Complainant’s application for LIHEAP benefits and the appeal status related to those benefits, have no impact on the ALJ’s Initial Decision or our March 2015 Final Order.  Nevertheless, to the extent that the Exceptions are an intent by the Complainant to dispute the Initial Decision to have his gas and electric services restored and to have his outstanding balances paid through a payment arrangement, the Exceptions are denied in accordance with the foregoing discussion.  In addition, we note that the DPW Notice and Order that the Complainant submitted in his Exceptions are not part of the record and thus, are improper and cannot be used by this Commission in reaching a final determination in this proceeding.

Before concluding, we note that Duquesne indicated that the Complainant also would have to pay off his outstanding balance, pay a security deposit and pay a reconnection fee of $250 before electric service will be restored in the Service Address.  However, we agree with the ALJ, that until the property at the Service Address is no longer condemned, issues regarding any outstanding amounts owed by the Complainant to either Peoples or Duquesne are moot.

In light of the above, we conclude that the Complainant did not meet his burden of proving that either Peoples or Duquesne violated the Code, a Commission Regulation or Order, or any Commission-approved Company tariff with regard to the electric or gas service provided at the Service Address.  Accordingly, the Complainant’s Exceptions are denied. 

Conclusion

Based on our review of the Exceptions, the Initial Decision, and the record in this proceeding, we shall rescind the Commission’s March 2015 Final Order, deny the Exceptions of Wayne T. Williams, and adopt the ALJ’s Initial Decision; THEREFORE,

IT IS ORDERED:

1. That the Commission’s Final Order entered on March 10, 2015, is hereby rescinded, consistent with this Opinion and Order.  

2. That the Exceptions of Wayne T. Williams, filed on March 16, 2015, to the Initial Decision of Administrative Law Judge Joel H. Cheskis are denied, consistent with this Opinion and Order.

3. That the Initial Decision of Administrative Law Judge Joel H. Cheskis, issued January 27, 2015, is adopted, consistent with this Opinion and Order.

4. That the Formal Complaint filed by Wayne T. Williams on July 31, 2014, against Peoples Natural Gas Company LLC – Equitable Division is dismissed in its entirety, consistent with this Opinion and Order.

5. That the Formal Complaint filed by Wayne T. Williams on July 31, 2014, against Duquesne Light Company is dismissed in its entirety, consistent with this Opinion and Order.

6. That the proceedings at these dockets be marked closed.


[bookmark: _GoBack][image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary


(SEAL)


ORDER ADOPTED: June 11, 2015

ORDER ENTERED:  June 11, 2015
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