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OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions[footnoteRef:1] of David Wapensky (Complainant), filed on March 17, 2015, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Susan D. Colwell, issued on March 3, 2015.  Replies to Exceptions were filed by PPL  [1:  	As will be discussed, the document filed on March 17, 2015, is styled “Exceptions,” notwithstanding that the substance of the document is to, inter alia, explain the Complainant’s failure to appear at a scheduled telephonic hearing, explain changes in his job status, and to repeat a request that a letter-petition to dismiss this case be accepted.  ] 



Electric Utilities Corporation (PPL) on March 24, 2015.[footnoteRef:2]  The Initial Decision dismissed the Formal Complaint (Complaint) of the Complainant for failure to prosecute.  On consideration of the record and submittals in this matter, we shall deny the Exceptions of the Complainant and adopt the Initial Decision.             [2:  	By Secretarial Letter of March 18, 2015, the Complainant’s Exceptions were served upon PPL, providing the company until on or before April 2, 2015, to file Replies to Exceptions.] 


Procedural History

On October 28, 2014, the Complainant filed the above-docketed Complaint against PPL alleging that PPL had threatened termination or had already terminated service.  See I.D. at 1.  The Complaint was served by the Commission’s Secretary’s Bureau, pursuant to the Waiver of Section 702 program, under which the utility respondent waives the service requirements in 66 Pa. C.S. § 702.  ALJ Colwell noted that the audit history of the Commission’s electronic document handling system indicates that the Complaint was served on October 29, 2014.  Id.
 
		On November 18, 2014, PPL filed an Answer to the Complaint.  In its Answer, PPL responded that the Complainant has a history of prior defaulted payment arrangements and prior formal complaints.  See Answer at ¶ 4.  Specifically, PPL alleged that the Complainant had agreed to pay the amount of $3,000, on or before October 30, 2014 (about the date of the filing of the instant Complaint) and, thereafter, pay the amount of current monthly bills plus $85.00 per month toward the arrearage.  Id.  PPL stated that this payment plan resulted from a prior formal complaint of the Complainant at Docket No. C-2014-2411806 (certificate of satisfaction filed on May 23, 2014).   See I.D. at 2.

		
On January 15, 2015, a Telephonic Hearing Notice was issued which scheduled an evidentiary hearing for Thursday, February 19, 2015 at 1:00 p.m. and assigned the case to ALJ Colwell.  

On January 22, 2015, a Prehearing Order was issued.  The Prehearing Order set forth the requirements for a formal hearing before the Commission and restated the time and date of the scheduled hearing.  These documents were mailed to the Complainant’s address appearing in the Commission’s records.   The United States Postal Service did not return these documents as undeliverable.

		On February 12, 2015, counsel for PPL submitted proposed exhibits. 

		On Thursday, February 19, 2015 at 1:00 p.m., ALJ Colwell attempted to convene the scheduled Telephonic Hearing.  ALJ Colwell called the Complainant at the number provided on the Complaint.  The call was answered by an answering machine that identified the telephone number as belonging to the Complainant and informed the ALJ that no one was available to take the call.  I.D. at 2.  A message informing the Complainant that ALJ Colwell would call again in ten to fifteen minutes was left on the machine.  The ALJ also left the message that if the Complainant did not answer the phone at that time, his Complaint would be dismissed.  Id.  

		After several other unsuccessful attempts at telephone contact with the Complainant, ALJ Colwell called the PPL telephone number and convened the hearing in the Complainant’s absence.  Upon the convening of the hearing, PPL counsel moved to dismiss the Complaint for failure to prosecute and the hearing ended.  A transcript was generated.  I.D. at 2.

		


Subsequent to the February 19, 2015 hearing, the ALJ discovered that the Complainant had filed a document with the Commission, the text of which is reproduced below:

RE Docket C-2014-2450200 

I David J Wapensky wish to drop my formal complaint against PPL Utilities dated 10/28/2014.  I will be able to make the previous payment arrangement as outlined in Docket C-2014-2450200. 
Thank You 
David Wapensky[footnoteRef:3] [3:  	The typed signature specimen on the document states, “David J Wapensky.”] 


		The record was closed when the Complainant failed to appear at the hearing.

On March 3, 2015, the Initial Decision was issued in which the ALJ recommended that the Complaint be dismissed for failure to prosecute.  As noted, on March 17, 2015, the Commission received a document from the Complainant styled as “Exceptions.”   On March 24, 2015, PPL filed Replies to Exceptions.

Discussion

We advise the Parties that any issue not specifically addressed in this Opinion and Order should be considered to have been fully examined and denied without further need for discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the Parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  

ALJ Colwell reached nine (9) Findings of Fact and proposed seven (7) Conclusions of Law.  We, hereby, adopt said findings and conclusions unless they are expressly rejected or rejected by necessary implication from our discussion.

Legal Standard

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

ALJ’s Recommendation 

The ALJ determined that the Complainant’s February 19, 2015 letter-petition was not filed in compliance with the ALJ’s Prehearing Order or the Commission’s Regulations.  Consequently, the ALJ did not consider it.  I.D. at 5.  On consideration of the facts and circumstances surrounding the Complainant’s unexcused failure to appear at the duly noticed, February 19, 2015 Telephonic Hearing scheduled in this proceeding, ALJ Colwell dismissed the Complaint for failure of the Complainant to carry his burden of proof.  See Conclusion of Law #7.

After discussing the relevant Commission Rules of Practice and Procedure pertaining to the filing and service of pleadings in contested proceedings, and noting that the language in the ALJ’s Procedural Order that was sent to the Complainant’s address of record outlined the processes to be used, ALJ Colwell found that the Complainant failed to properly serve her with a copy of the letter-petition, purporting to withdraw the Complaint, sufficiently before the hearing so as to permit her to consider it.  I.D. at 6.
   
		ALJ Colwell observed that the Complainant had filed several formal complaints at the Commission, all against PPL, at the following dockets: Docket Nos. 
C-2009-2098118; C-2010-2165588; C-2013-2356084; C‑2013-2378357; and 
C-2014-2411806.  I.D. at 5 n.1.  The ALJ noted that the Complainant had also filed numerous informal complaints with the Commission.  Id.  These factors, on consideration by ALJ Colwell, weighed against consideration of the letter-petition to withdraw, and counselled in favor of the Complainant being expected to be familiar, generally, with Commission procedures.  Id.  

		The substantive effect of the Complainant’s attempt to withdraw the instant Complaint is explained by the ALJ as follows: “A withdrawal would not act as a bar to the subsequent filing of another formal complaint, where an initial decision that becomes final by operation of law would bar consideration of another complaint on the same subject matter.”  I.D. at 5.  

		Based on the foregoing, ALJ Colwell concluded:

A document not properly served or filed within a reasonable time prior to the scheduled hearing need not be considered as it violates the provisions of the prehearing order and the Commission's regulations.  An ALJ’s Orders must be complied with, and such a lack of compliance presents a sufficient basis to dismiss the complaint.  Treffinger v. PPL Electric Utilities Corp., C-20027978, 2003 Pa. PUC LEXIS 3 (March 3, 2003); Snyderville Community Development Corporation v. Philadelphia Gas Works, C-20055032 (Opinion and Order entered July 31, 2006).  Therefore, this Initial Decision will grant the Respondent’s motion to dismiss the Complaint without considering the Complainant’s letter of February 19, 2015. 

I.D. at 5.  
 
The ALJ considered principles of due process in her determination.  She found that considerations of due process were afforded the Complainant, as the requirement of due process is satisfied when the parties are given notice and the opportunity to appear and be heard.  See I.D. at 6, citing Schneider v. Pa. Publ. Util. Comm’n, 479 A.2d 10 (Pa. Cmwlth.1984).  Also, notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Id. citing, Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth.1994), appeal denied 539 Pa. 696, 653 A.2d 1234 (1994). 

		In conclusion, the ALJ determined that the Complainant’s absence was unexcused.  Therefore, due to the failure of the Complainant to attend the hearing and present evidence, the Complainant failed to sustain his burden of proof.  I.D. at 6.



Exceptions and Replies 

Lack of Conformity to 52 Pa. Code § 5.533

As a threshold consideration, we note that the Complainant’s styled “Exceptions” are not in the form required by the Commission’s Rules of Practice, even though neatly-typed and clearly stated on one page.  Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), requires that exceptions be numbered, identify the finding of fact and conclusions of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  

In its Replies to Exceptions, PPL initially objects to our consideration of the Complainant’s Exceptions based on their failure to strictly conform to the requirements of the Commission’s Rules of Practice.  PPL, citing Forward Twp. Mun. Authority v. Western Pa. Water, 74 Pa. P. U. C. 421 (1991), requests that the Complainant’s Exceptions be dismissed, out of hand, for this lack of conformity.  

Disposition 

Because the Complainant is appearing pro se, we shall accept and consider the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(a).  Section 1.2(a) of our Regulations mandates, in pertinent part, that the regulations be liberally construed to secure the just, speedy, and inexpensive determination of every action or proceeding to which they are applicable.  In this case, the Complainant, although generally familiar with Commission procedures owing to his prior formal and informal complaints, is not represented by counsel.  The Commission’s liberal construction provisions apply with particularity to pro se litigants.  52 Pa. Code 
§ 1.2(d); also Galtogbah v. PECO Energy Company, Docket No. F-2009-2117561 (Order entered March 18, 2011); and Gerald S. Lepre, Jr. v. Equitable Gas Company, Docket No. C-2010-2189362 (Order entered August 11, 2011).

Complainant’s Exceptions

Exception #1  

In the Complainant’s second paragraph (Exception #1), he explains that he could not attend the scheduled hearing because he was called into work for 1:00 p.m. (presumably a start time).  The Complainant explains that his intention in filing the letter-petition seeking to dismiss the Complaint at the last minute was based on the fact that he intended to do this at the time of the hearing (referred to as “arbitration” in the Exceptions).  Thus, the Complainant could not, or did not, have time to make this filing “through the system.”

Exception #2 

In statements that we shall consider as the Complainant’s Exception #2, he explains that, since the filing of the Complaint, he has been informed that his job is being terminated.  He further explains that due to this event, he will be receiving a “small” severence, which he plans to put on the electric bill, when received.  The Complainant further states that he does not have any income until unemployment benefits are obtained.

Exception #3 

In the Complainant’s final Exception, he states that he did not fully understand how documents were to be presented to the Commission and because he was rushed for time, he did not have any other alternatives than to deliver the February 19, 2015 letter-petition, in the way presented.  The Complainant states that he did not intend to show any disrespect for the Commission and requests that his letter be accepted and his case not be dismissed with prejudice.  
     
PPL’s Replies

PPL, in its Replies to Exceptions, is vigorous in its opposition to permitting the Complainant to terminate and/or withdraw the Complaint without a resolution on the merits.  PPL states that the Complainant’s Exceptions are another attempt to avoid the entry of a final Commission Order on the Complaint and is one of many efforts by the Complainant to avoid paying for his electric service.  R. Exc. at 2.

PPL details the fact that the Complainant has filed seven (7) formal complaints since April of 2009, through the most recent Complaint filed October, 2014.  Since this time, states PPL, the Complainant has only made three (3) payments for his electric service while at the same time presenting seven (7) checks which were returned due to insufficient funds.  R. Exc. at 2.  At the time of the scheduled hearing, the Complainant’s total account balance was $8,857.28.  Id. at n.1.  

PPL further responds by citing the applicable provisions of law regarding the burden of proof in complaint proceedings under Section 701 of the Code, 66 Pa. C.S. § 701, and the pertinent requirements for due process in administrative proceedings.  
R. Exc. at 3.  PPL takes the position that the Complainant was duly placed on notice of the consequences of his failure to appear at the scheduled hearing and did not present good cause for his failure to so appear.  In note 2, PPL emphasizes its view that the record, as a whole, demonstrates a pattern of attempting to avoid a final Commission Order or compliance with a payment arrangement.  See R. Exc. at 3, citing Section 1405(d) of the Code, 66 Pa. C.S. § 1405(d).



Disposition 

On consideration of the positions of the Parties, we shall deny the Exceptions of the Complainant and adopt the Initial Decision of ALJ Colwell as our action in this matter.  

We agree with the ALJ’s decision not to consider the February 19, 2015 letter-petition, for the reasons stated in her Initial Decision.  Even if the letter-petition was considered, we find that the letter-petition should be denied.  The Commission’s Rules of Practice and Procedure at 52 Pa. Code § 5.94 permit parties to withdraw pleadings in a contested proceeding, as is the case in the Complaint before us.  Withdrawal of pleadings is by a petition for leave to withdraw the pleading and is to be granted only by permission of the presiding officer or the Commission.  The presiding officer or Commission must consider the petition, any objections thereto and the public interest in determining whether to permit withdrawal of the pleading.  See Reading, Blue Mountain and Northern Railroad Company v. Commonwealth of Pa. Dept. of Transportation, Docket No. C-2014-2426416 (Recommended Decision issued August 28, 2014).  Based on the objections of PPL and the public interest, and the substantial prejudice to PPL and PPL’s ratepayers due to the late filing of this letter-petition, we find that the requested withdrawal should be denied. 

Second, we agree with the ALJ that the request for a payment arrangement should be denied because the Complainant failed to carry his burden of proof.

Based on the foregoing, we will deny the Exceptions of the Complainant and adopt the Initial Decision, consistent with this Opinion and Order; THEREFORE, 

IT IS ORDERED:


1. That the Exceptions of David J. Wapensky filed March 17, 2015, to the Initial Decision of Administrative Law Judge Susan D. Colwell, issued March 3, 2015, are, hereby, denied, consistent with this Opinion and Order.


2.	That the Initial Decision of Administrative Law Judge Susan D. Colwell, issued March 3, 2015, is, hereby, adopted.

3.	That the Formal Complaint filed by David J. Wapensky against PPL Electric Utilities Corporation at PUC Docket No. C-2014-2450200 is dismissed with prejudice.

4.  	That the Secretary shall mark this docket closed. 
[bookmark: _GoBack][image: ]
BY THE COMMISSION,




Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: 	June 11, 2015

ORDER ENTERED:           June 11, 2015
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