BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Melvin D. Williams 					:
							:	 
v.						:		C-2014-2446701
					:
Duquesne Light Company				:



INITIAL DECISION


Before
Conrad A. Johnson
Administrative Law Judge


		This decision sustains Complainant Melvin D. Williams’s complaint against Respondent Duquesne Light Company because of  (1) Respondent’s unreasonable service during the installation of a utility pole thereby damaging Complainant’s cement sidewalk and (2) Respondent’s violation of the Commission’s regulations concerning the investigation of a customer’s complaint.  This decision also assesses civil penalties and orders Respondent to repair a small section (approximately 4-feet by 6-feet) of Complainant’s sidewalk. 
 
HISTORY OF THE PROCEEDING


		On September 29, 2014, Complainant Melvin D. Williams (Complainant or Mr. Williams) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Duquesne Light Company (Respondent or Duquesne Light or Company).  Mr. Williams alleged Duquesne Light damaged his sidewalk, left debris from the installation of a new utility pole near his home and refused to meet with him about the matter.[footnoteRef:1]  As relief, he wanted the Company to repair the damage and remove the debris.  [1:     	Mr. Williams’s complaint seeks review of the decision of the Commission’s Bureau of Consumer Services (BCS) finding that his informal complaint at BCS No. 3238238 remained unsatisfied.		] 

On October 27, 2014, Duquesne Light filed an answer to the complaint, admitting replacing a utility pole near the service address and denying having caused the damage and debris as alleged by Mr. Williams.  Duquesne Light alleged it had already repaired the sidewalk and any other sidewalk damage appeared to have been caused by natural deterioration.  The Company also denied that it refused to meet with Complainant and alleged its foreman met with Complainant on October 13, 2014 to discuss Complainant’s concerns.  As relief, Respondent requested dismissal of the complaint with prejudice. 

		On November 10, 2014, Mr. Williams filed a response to the answer.  He alleged, “Duquesne Light only met after repeated refusals and after a formal complaint was issued by the PUC.”  

		On February 3, 2015, the Commission notified the parties that this case was assigned to me for a telephonic hearing on March 10, 2015, at 10:00 a.m.  A Prehearing Order outlining the applicable procedural rules was served upon the parties on February 6, 2015. 

		The telephonic hearing convened as scheduled.  Hearing participants included Complainant, Respondent’s witnesses (Margaret Mueller and Kevin Barrett) and attorney, Jeremy V. Farrell, Esquire.  Testimony was received from both parties on the issue of reasonableness of service.  Complainant did not sponsor any exhibits.  Respondent offered pre-marked Exhibits 1, 3 and 4, which were admitted into the record.  The hearing generated 103 pages of transcribed testimony.  The hearing transcript was received by the undersigned in Pittsburgh on March 30, 2015.  The record was closed by Interim Order dated March 31, 2015.  This case is procedurally ripe for ruling.

FINDINGS OF FACT

		1.	Complainant Melvin D. Williams receives electric service from Respondent at his home, 1119 North Lang Avenue, Pittsburgh, PA 15208 (service address).  
(Tr. 7, 12, 22.)

		2.	Respondent Duquesne Light Company is a jurisdictional public utility providing electric service to Pennsylvania customers.

		3.	The service address is located at the corner of Fletcher Way and North Lang Avenue in the City of Pittsburgh.  (Tr. 21.) 

		4.	On May 9, 2014, Duquesne Light installed a new utility pole at the corner of the service address.  (Tr. 58.)

		5.	Duquesne Light’s installation of the new utility pole required excavation of the cement sidewalk to remove the old utility pole.  Mr. Williams did not observe the removal of the old pole, nor the installation.  (Tr. 28).

		6.	Mr. Williams’s sidewalk in the front of his house extends approximately 110 feet from his property line to the corner where Duquesne Light’s utility pole is located.  
(Tr. 21; Exhibit 3.)

		7.	Prior to Duquesne Light excavating the corner of Mr. Williams’s sidewalk there was no damage to his sidewalk.  (Tr. 27, 96).

		8.	After the new utility pole was installed on May 9, 2014, Duquesne Light’s crew applied new cement around the utility pole.  (Tr. 58; Exhibit 4.)

		9.	 After the utility pole was installed and new cement was applied, Complainant’s sidewalk was in the following condition: 
			
(a)  A four-foot by six-foot area of sidewalk (cement slab) extending from the front of Mr. Williams’s house to the newly cemented area had spallation, i.e., a chipped cement and stone surface covering approximately half of the cement slab;

(b)  There was a three-quarters inch lift in the cement slab where 				the edge of the cement slab meets the newly cemented area; and
(c)  There was 15-inch long crack and 5-inch long saw-cut in the shape of an “L” (L-shaped saw-cut) in the sidewalk that remained unfilled.  

(Tr. 14, 23, 27; Exhibits 3 and 4.)

		10.	The chipped surface and uplifted edge of the cement slab posed a safety hazard to pedestrians.  (Tr. 23.)   

		11.	The unfilled L-shaped saw-cut allowed water to collect into the cut space of the sidewalk.  (Tr. 73.)

		12.	On May 12, 2014, Mr. Williams contacted Duquesne Light and complained about the damage and condition of his sidewalk.  (Tr. 35, 38.) 

		13.	Mr. Williams’s damage complaint was referred to an unidentified crew foreman for investigation.  Tr. 39-40; Exhibit 1.  Kevin Barrett, a supervisor of construction and maintenance (Supervisor Barrett) supervises the unidentified crew foreman.  (Tr. 56.) 

		14.	Mr. Williams did not have any contact with Duquesne Light’s unidentified crew foreman.  (Tr. 28.)

		15.	Based upon the information of an unidentified crew foreman, DLC’s technical service representative, Eugene Brown (Mr. Brown), on May 12, 2014, electronically noted in DLC’s complaint record for Mr. Williams the following: “Crews checked area of pole  replacement DLCO have repaired all DLCO damage and other concrete damage is not a result of
DLCO work.”  (Tr. 37, 52; Exhibit 1.)

		16.	On May 14, 2014, DLC’s customer service representative, L. Sipe, telephoned Mr. Williams, and advised him of Mr. Brown’s electronic notes “that Duquesne Light repaired all Duquesne Light damage.  And other concrete damage is not a result of Duquesne Light’s work.”  (Tr. 37, 48-49; Exhibit 1.)  

		17.	 On May 14, 2014, Mr. Williams disagreed with Duquesne Light’s position that the Company had made all repairs to his damaged sidewalk.  (Exhibit 1.)   

		18.	Duquesne Light did not have any record of a written report from the unidentified crew foreman of his investigation of Mr. Williams’s damage complaint.  (Tr. 48.)

		19. 	Duquesne Light did not call its unidentified crew foreman as a witness in this proceeding.   

		20.	Duquesne Light did not call its technical service representative, 
Mr. Brown, as a witness in this proceeding; Mr. Brown is still employed by Duquesne Light.  
(Tr. 51.)

		21.	Duquesne Light did not call customer service representative, L. Sipe, as a witness in this proceeding. 

		22.	Duquesne Light’s witness, Margaret Mueller, a regulatory consumer relations specialist, did not have any personal knowledge of the events surrounding Mr. Williams’s complaint.  (Tr. 34, 53.)

		23.	Duquesne Light’s witness, Kevin Barrett, a supervisor of construction and maintenance (Supervisor Barrett), as part of his duties, supervises the repair of sidewalk damage resulting from the replacement of a utility pole.  (Tr. 55.)

		24.	Supervisor Barrett’s department does not supervise the actual excavation of the old utility pole and replacement of the new utility pole.  (Tr. 55.)
 
		25.	Duquesne Light did not call as a witness the person or persons who actually excavated the cement sidewalk, removed the old utility pole and installed the new utility pole.

		26.	According to Supervisor Barrett, Mr. Brown informed him that Mr. Williams was dissatisfied with the work performed by Duquesne Light. So Supervisor Barrett conducted a site visit of the service address on August 14, 2014.  (Tr. 59-60.)

		27.	During his August 14, 2014 visit to the service address, Supervisor Barrett concluded that repairs to Mr. Williams’s sidewalk had been properly made, without making any contact with Mr. Williams.  (Tr. 69.)

		28.	Duquesne Light closed Mr. Williams’s damage complaint on 
September 10, 2014.  (Tr. 44, 45.)

		29.	Duquesne Light did not issue any written report to Mr. Williams concerning his damage complaint.   (Tr. 44-45.)

		30.	When Duquesne Light receives a property damage complaint from a customer the complaint is referred to the Company’s Claim Department for processing.  (Tr. 46.)

		31.	Duquesne Light’s Customer Service Department did not refer 
Mr. Williams’s property damage complaint to its Claim Department.  (Tr. 50-51.)

		32.	Duquesne Light did not inform Mr. Williams that he could file a property damage complaint with its Claim Department.  (Tr. 50-51.)

		33.	Between May 14, 2014 and September 28, 2014, Mr. Williams repeatedly complained to Duquesne Light about his damaged sidewalk.  (Tr. 28.)  During this time period no one from Duquesne Light met with Mr. Williams concerning his sidewalk damage.

		34.	The area of the cement slab that Mr. Williams was requesting Duquesne Light to repair was smaller than the area that Duquesne Light re-cemented around the new utility pole.  (Tr. 25.) 

		35.	Mr. Williams filed a formal complaint with the Commission on 
September 28, 2014, after which Supervisor Barrett met with Mr. Williams on October 13, 2014 and discussed his complaint concerning his damages to his sidewalk.  (Tr. 28, 61.) 

		36.	The work performed by Duquesne Light’s crew during the installation of a utility pole caused damage to Mr. Williams cement sidewalk that Duquesne Light did not repair. 

DISCUSSION

Burden of Proof

		Complainant as the party seeking affirmative relief from the Commission bears the burden of proof.  66 Pa.C.S. § 332(a).  Mr. Williams must establish that Duquesne Light has in some manner violated the provisions of the Public Utility Code (Code) or the regulations of the Commission in the course of providing her electric service.  Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a).  

		The term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (October 6, 1976).  The term “preponderance of the evidence” means one party must present evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  Accordingly, one must review the record in this case to determine whether Complainant has satisfied her burden of proof.  If the review indicates the burden has been satisfied, one must then determine whether Respondent has submitted evidence of co-equal value or weight to refute Complainant’s evidence.  If this has occurred, the burden of proof cannot be satisfied, unless the party bearing the burden of proof presents additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa.Cmwlth. 1982), affirmed, 501 Pa. 443, 461 A.2d 1234 (1983).

		Furthermore, one must exercise care to ensure the decision of the Commission is supported by substantial evidence in the record.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa.C.S. § 704; Yellow Cab Company v. Pa. Pub. Util. Comm’n, 524 A.2d 1069 (Pa.Cmwlth. 1987).  The Pennsylvania appellate courts have defined the term “substantial evidence” to mean such relevant evidence that a reasonable mind may accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation. Board of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa.Cmwlth. 1984).  The Commission has held that a complainant, to establish a sufficient case against a utility and satisfy the burden of proof, must show the utility is responsible or accountable for the problem described in the complaint.  Feinstein, supra.  

Applicable Legal Principles

	(a)	Reasonable Service Requirement

		Public utility companies are required to provide reasonable service to their customers.  In Jerry Prosser v. Columbia Gas of Pennsylvania, Docket No. C-20066376, (Opinion and Order entered October 30, 2006), the Commission explained the reasonable service requirement as follows.[footnoteRef:2] [2:  	In Prosser the presiding officer dismissed the complaint on preliminary objections for lack of jurisdiction over complainant’s negligence claim.  The Commission reversed and remanded for consideration of the reasonableness of service issue. ] 

 
	The Public Utility Code imposes a duty on every public utility to furnish and maintain adequate, efficient and reasonable service to the public.  66 Pa. C.S. § 1501.  The statutory definition of “service” is to be broadly construed.  County Place Waste Treatment Company, Inc. v. Pennsylvania Public Utility Commission, 654 A.2d 72 (Pa.Cmwlth. 1995).  


66 Pa. Code § 102 states, in pertinent part:

	“Service.”  Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them…

	Furthermore, service is confined not only to the distribution of the primary service, but includes any and all acts related to that function, including the maintenance practices the public utility undertakes with its facilities in a right-of-way.  West Penn Power Company v. Pennsylvania Public Utility Commission, 578 A.2d 75 (Pa. Cmwlth. 1990).

	We find that the controversy before us concerns the reasonableness of a public utility's service to the public and lies within the authority delegated to the Commission by the Legislature in the Public Utility Code.  Whether Columbia damaged the Complainant's driveway and sidewalk when it repaired or replaced a gas line in front of his residence, and whether Columbia repaired the alleged damage in a timely and satisfactory manner are issues properly before this Commission.

	The Complainant should have the opportunity to prove that Columbia has violated a statute, regulation or order of this Commission.  The burden of proof rests on the Complainant.  66 Pa. C.S. § 332(a).  Additionally, it is noted that the Commission lacks the authority to award damages.[footnoteRef:3]  Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977). [3: 	In the Formal Complaint, the Complainant did not seek damages, but requested that the Commission order Columbia to repair the damage to his property.] 


	Thus a utility company’s practice of removing an old utility pole and installing a new pole must be reasonable, adequate and sufficient.  

	(b)	Adverse Inference	

	The general rule in Pennsylvania is that "if a party fails to call a witness or other evidence within his or her control, the fact finder may be permitted to draw an adverse inference."
		…
	Generally, when a potential witness is available to only one of the parties to a trial, and it appears this witness has special information material to the issue, and this person's testimony would not be merely cumulative, then if such party does not produce the testimony of this witness, the jury may draw an inference it would have been unfavorable.

Kovach v. Solomon, 732 A.2d 1, 8-9, (Pa.Super. 1999).
	
	(c)	Full Investigation Requirement

		The Commission’s regulations require utilities to make a full and prompt investigation of customer complaints as follows:

§ 57.12  Complaints.

	(a)  Investigations.  A public utility shall make a full and prompt investigation of complaints made by its customers, either directly to it or through the Commission.

52 Pa.Code § 57.12(a). 

		Title 52 of the Pennsylvania Code, Chapter 56, 52 Pa.Code § 56.1 et seq., prescribes standards for utility companies in billing residential customers.  Under Section 56.1, 52 Pa.Code § 56.1, the provisions Chapter 56 are to be liberally construed.  After a residential customer has initiated a billing dispute, as in the present case, the utility company is required to investigate the matter.  Section 56.151 specifically states:

		Upon initiation of a dispute covered by this section, the utility shall:

			…
		
			 (2) Investigate the matter using methods reasonable under the
		circumstances, which may include telephone or personal conferences, 
		or both with the ratepayer or occupant. 
			…
	
			(5) Within 30 days of the initiation of the dispute, issue its report to the 			complaining party.  The public utility shall inform the complaining party that the 			report is available upon request.

(i)   If the complainant is not satisfied with the dispute resolution, the utility company report must be in writing and conform to § 56.152 (relating to contents of the public utility company report).  Further, in these instances the written report shall be sent to the complaining party if requested or if the public utility deems it necessary. 

	
Analysis

		Mr. Williams maintains that Duquesne Light Company damaged his cement
sidewalk during the installation of a new utility pole and refused to meet with him about the damage until after he had filed his complaint with the Commission.  Duquesne Light admits replacing a utility pole at the corner of Mr. Williams’s property, but contends repairs were made to the sidewalk.  Any other sidewalk damage was the result of natural deterioration, according to Duquesne Light.  Further Duquesne Light asserts its supervisor did meet with Mr. Williams concerning his damage complaint. 

		The circumstances of this case raise several issues:

		(1) 	Did the Company damage Complainant’s sidewalk while replacing 				the utility pole?

		(2)	Did the Company respond to Complainant’s damage complaint in 					accordance with the Commission’s regulations?

		(3)	If the Company violated the Commission’s regulations are penalties 				warranted?

Each issue is separately addressed below.


The Damage Claim		

		Mr. Williams presented credible testimony that before Duquesne Light installed the new utility pole his sidewalk was not damaged.  After the pole was installed there was spallation to a cement slab; the cement slab was lifted up three-quarters of an inch; and there was a six-inch saw cut in the sidewalk.  The Company’s Exhibit 1 lends support to Mr. Williams’s testimony that Duquesne Light caused the damage to the cement slab.  Exhibit 1 depicts 110 feet of the sidewalk.  The only place where there is damage to the sidewalk is the cement slab. The cement slab is adjacent to the newly cemented portion of the sidewalk that Duquesne Light admitted repairing on May 9, 2014.  Mr. Williams was the only credible witness to present testimony as to the condition of the cement slab before and after the installation of the pole.

		Duquesne Light did not present any credible testimony to rebut the testimony of Mr. Williams.  Rather the Company relied upon the report of a crew that had no firsthand knowledge of the condition of the sidewalk prior to the removal of the old utility pole and installation of the new one.  The report is uncorroborated hearsay which cannot form the basis for a finding of fact.  Walker v. Unemployment Compensation Board of Review, 27 Pa. Commonwealth Ct. 522, 367 A.2d 366 (1976).  Supervisor Barrett did not observe the removal and installation of the utility pole.  He testified that a pneumatic hammer (jack hammer) was used to cut the existing cement sidewalk.  According to Supervisor Barrett, the hammer could have caused spallation to the cement slab; however, he opined, “I don’t believe it did.”  (Tr. 91.)  Notably, Mr. Williams argued, “None of the people at this hearing have any knowledge of the breakup of the sidewalk.  They’re not valid witnesses to testify about any of the break up.  They have no idea what this caused, what it was caused by and the extent of its reach.”  (Tr. 101.)  In effect, Mr. Williams objected that the Company’s witnesses lacked personal knowledge concerning the damaged cement slab.  Thus, their testimony was hearsay.

		Missing from this case are the facts as to what actually happened during the excavation of the old utility pole and installation of the new one.  Mr. Williams did not observe the work performed by the Company’s crew.  Only Duquesne Light’s crew could have provided the missing information.  However, Duquesne Light elected not to call its excavation/installation crew to testify.  There is nothing in the record as to who were the members of the crew.  Instead Duquesne Light offered the testimony of Supervisor Barrett and a customer service representative, Ms. Mueller.  Neither one could provide the missing information.  (Tr. 55, 53).

		Duquesne Light’s failure to call members of the excavation/installation crew as witnesses gives rise to the presumption that had the witnesses testified, their testimony would have been adverse to the Company.  Kovach v. Solomon, cited above.  Duquesne Light did not offer any evidence to rebut this adverse presumption or inference.  Therefore, it is reasonable to infer that the work performed by Duquesne Light’s excavation/installation crew in some manner contributed to damaging Mr. Williams’s cement slab.  Simply put, there was no damage to 
Mr. Williams’s cement slab before Duquesne removed the old utility pole, but after the new utility pole was installed the surface of the cement slab had spallation and a three-quarter inch lift.  

		Additionally, there is the matter of the six inch saw-cut into the sidewalk, which Mr. Williams had repeatedly asked Duquesne Light to repair.  Supervisor Barrett admitted that the saw-cut was made by the Company’s crew in May 2014.  However the saw-cut was not filled in by Duquesne Light until September, 2014.  Duquesne Light’s delay of more than three months to repair the saw-cut, coupled with failing to repair the cement slab’s spallation and lift, all constitute unreasonable service under the Code.  66 Pa.C. S. 1501.

The Company’s Response to the Damage Complaint

		Upon receipt of a customer complaint, the Commission requires the utility to conduct a full and prompt investigation.  52 Pa.Code § 57.12(a).  Here, the Company did not conduct a full investigation because there is no evidence that anyone from the Company ever questioned the removal/installation crew as to whether or not they caused any damage to Complainant’s sidewalk.  The Company did not meet with Mr. Williams, as he had requested, until after he had filed his complaint with the Commission.  Also the Company violated its own internal procedures in failing to refer Mr. Williams’s complaint to its damage claim department for investigation.
		Furthermore, Section 56.151 of the Code, 52 Pa.Code § 56.151, requires a utility company to issue, within 30 days of the initiation of the dispute, a written report addressing the complaining party’s dispute.  The Company admits receiving Mr. Williams’s complaint about his sidewalk on May 12, 2014 and closed the complaint on September 10, 2014.  However, there is no evidence that Duquesne Light ever issued a written report of its investigation to Mr. Williams.  Duquesne Light’s failure to issue a written report to Mr. Williams about his damage complaint constitutes a violation of the Commission’s regulations.

Civil Penalties

		Mr. Williams carried his burden of proof in establishing that Duquesne Light violated the Public Utility Code.  The Company did not present any evidence rebutting his prima facie case.  Therefore, penalties must be addressed.  Pursuant to Section 3301 of the Code, 
66 Pa.C.S. § 3301, the Commission may impose a maximum civil penalty of $1,000 per day for each violation of the Code, its regulations or its orders.  However, certain standards apply when 
imposing a civil penalty.  Joseph A. Rosi v. Bell Atlantic-Pa., Inc., 94 PUC 103 (February 10, 
2000).  

		The Rosi factors are generic in nature and apply to all violations of the Public Utility Code, as well as Commission regulations and orders, regardless of utility type.  Pa. Pub. Util. Comm’n v. NCIC Operator Services, Docket No. M‑00001440 (Order entered December 21, 2000).  The factors and standards first articulated by the Commission in Rosi were published as Policy Statements and Guidelines.  See 52 Pa.Code § 69.1201.  Section 69.1201 applies to both litigated and settled cases involving the calculation of civil penalties.  Section 69.201 in part, provides as follows:
[bookmark: 69.1201.]
(a)  The Commission will consider specific factors and standards in evaluating litigated and settled cases involving violations of 66 Pa.C.S. (relating to Public Utility Code) and this title.  These factors and standards will be utilized by the Commission in determining if a fine for violating a Commission order, regulation or statute is appropriate, as well as if a proposed settlement for a violation is reasonable and approval of the settlement agreement is in the public interest. 

(b)  Many of the same factors and standards may be considered in the evaluation of both litigated and settled cases.  When applied in settled cases, these factors and standards will not be applied in as strict a fashion as in a litigated proceeding. ….

(c)  The factors and standards that will be considered by the Commission include the following: 

(1)  Whether the conduct at issue was of a serious nature. When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty. When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty. 

(2)  Whether the resulting consequences of the conduct at issue were of a serious nature. When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty. 

(3)  Whether the conduct at issue was deemed intentional or negligent. This factor may only be considered in evaluating litigated cases. When conduct has been deemed intentional, the conduct may result in a higher penalty. 

(4)  Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future.  These modifications may include activities such as training and improving company techniques and supervision.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.
 
(5)  The number of customers affected and the duration of the violation. 

(6)  The compliance history of the regulated entity which committed the violation.  An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty. 

(7)  Whether the regulated entity cooperated with the Commission’s investigation.  Facts establishing bad faith, active concealment of violations, or attempts to interfere with Commission investigations may result in a higher penalty. 

(8)  The amount of the civil penalty or fine necessary to deter future violations.  The size of the utility may be considered to determine an appropriate penalty amount. 

   	(9)  Past Commission decisions in similar situations. 

   	(10)  Other relevant factors.

52 Pa.Code § 69.1201.

  		In the instant case, the evidence demonstrates Respondent failed to provide reasonable service to Complainant as required by Section 1501 of the Code in the following aspects:  

1) 	Duquesne Light failed to meet with Mr. Williams about his damage claim until after he had filed his complaint. 

2)	Duquesne Light admitting saw-cutting into Mr. Williams’s cement slab and not repairing the saw-cut until several months later.

3)	Duquesne Light did not take any action to repair the saw-cut until after Mr. Williams had filed his complaint with the Commission. 

4)	Duquesne Light did not repair the cement slab, and its three-quarters inch lift poses a tripping hazard to pedestrians. 

5)	Duquesne Light, as noted above, did not conduct a full investigation of Mr. Williams’s complaint and did not issue him a written report as required by the Code.  52 Pa.Code § 56.151.
1
21
		Considering the above evidence of Duquesne Light’s violations, the following determinations are warranted under the Rosi factors and standards:

	(1)	Duquesne Light’s conduct in not repairing the cement slab of Mr. Williams’s sidewalk was of a serious nature.  This failure poses a safety hazard.  Therefore a higher penalty is warranted starting at an amount of $1,000.00.[footnoteRef:4] [4:  	If the violation is intentional, the Commission should start with the presumption that the penalty will be in the range of $500.00 to $1,000.00 per day.  If the violation is negligent, the Commission should start with the presumption that the penalty will be in the range of zero dollars to $500.00 per day.  … [T]he Commission retains broad discretion in determining a total civil penalty amount that is reasonable on an individual case basis.  

See Rosi, cited above. 
] 


		(2)	Duquesne Light’s failure to fully investigate Ms. Williams’s property damage claim is of a serious nature.  

		(3)	The results of Duquesne Light’s conduct are of a serious nature because the unrepaired cement slab poses a safety hazard to the public.  Further the delay in repairing the saw-cut allowed water to collect into the cut thereby further deteriorating the sidewalk.  Therefore a higher penalty is warranted.	

		(4)	This was a litigated case.  The evidence supports a finding that Duquesne 
Light acted intentionally by not filling in the saw-cut case until several months after the new utility pole was installed and only after Mr.  Williams had filed his complaint with the Commission. Therefore a higher penalty is warranted in the amount of $1,000.00.
[bookmark: _GoBack]
		(5)	There is no evidence that Duquesne Light has made efforts to modify internal practice and procedures to address the conduct at issue and prevent similar conduct in the future.  Therefore the civil penalties mentioned above are warranted.

		(6)	There is no evidence that other customers were affected by Duquesne Light’s violation of the Code.  As to the duration of the violation, the evidence establishes that Duquesne Light failed to fill in the saw-cut for several months and the cement slab remains unrepaired since May 2014.  Therefore, a civil penalty for the duration of the violation is warranted in the amount of $3,000.00.
		
		(7) 	In this case the evidence is silent on Duquesne Light’s compliance history.  

		(8)	There is insufficient evidence to rule on the Company’s level of cooperation with the Commission’s investigation or to find that the Company acted in bad faith. 

 		(9)	The civil penalties mentioned above are necessary to deter future violations by Duquesne Light.

		(10)	The Commission’s decision Barbara R. Lolly v. Duquesne Light Company, Docket No. C-2010-2167824, (Order entered April 14, 2011) is noted here.  In Lolly, the Commission sustained the assessment of a $250.00 civil penalty because the Company denied the customer’s damage claim without conducting an investigation.  Also in Rebecca Coger v Duquesne Light Company, Docket No. C-2013-2346953, (Final Order entered January 8, 2014) a $5,000.00 civil penalty was assessed against the Company for failing to conduct a full investigation of the complainant’s damage claim and failing to provide reasonable service to the customer during the relocation of a utility, thereby damaging the customer’s property. 

		(11)	Considering the entire record, the above penalties totaling $5,000.00 are warranted. 
		
		Lastly, while the Commission lacks jurisdiction to award Complainant monetary damages to repair his sidewalk, based upon the decision entered in this case, Mr. Williams may file a complaint with the local district magistrate or the appropriate court of common pleas to recover monetary compensation for the damage to his property.  DiSanto v. Dauphin Consolidated Water Supply Company, 291 Pa.Super. 440, 436 A. 2d 197 (Pa.Super. 1981).  However, he was not asking for monetary damages.  Mr. Williams testified, “I’m somewhat embarrassed of such a small request on my part to have a slab replaced smaller than the [adjacent] one that’s already installed [by the Company].  And normally, in my 82 years, when they tear up the sidewalk, they usually replace the slab with the expansion areas around it for freezing and thawing.” (Tr. 13-14).  Accordingly, in the ordering paragraphs below, Duquesne Light will be ordered to repair the cement slab.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of 
this proceeding relating to electric service.  66 Pa.C.S. § 701.

		2.	Complainant carries the burden of proving Respondent has in some manner violated the provisions of the Public Utility Code (Code) or the regulations of the Commission.  Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a). 
 
		3.	Complainant carried the burden of proving Respondent violated the Code
and Commission regulations and failed to provide Complainant with reasonable customer service relating to the removal and installation of a utility pole on this property.  66 Pa.C.S. § 1501.

		4.	A public utility shall make a full and prompt investigation of complaints made by its customers, either directly to it or through the Commission. 52 Pa.Code § 57.12(a). 

		5.	The Commission is authorized to consider and impose civil monetary penalties against a public utility company.  52 Pa.Code § 1201, et seq.

		6.	The violations of the Public Utility Code and the Commission’s regulations that are of a serious nature warrant a higher penalty.  52 Pa.Code § 69.1201(c)(1).
ORDER


THEREFORE, 

IT IS ORDERED:

1. That the complaint of Melvin D. Williams against Duquesne Light Company at Docket No. C-2014-2446701 is hereby sustained.

2.	That Respondent Duquesne Light Company is hereby assessed a penalty of Five Thousand Dollars ($5,000.00) because Respondent failed to provide Complainant reasonable service during the removal and installation of a utility pole on Complainant’s property and failed to comply with the Commission regulations concerning the investigation of a customer complaint.

3.	That Respondent Duquesne Light Company, within thirty (30) days of the entry of the Final Commission Order in this case, shall pay a civil penalty in the amount of Five Thousand Dollars ($5,000.00) by sending a certified check or money order payable to the Commonwealth of Pennsylvania addressed to:

Secretary	
Pennsylvania Public Utility Commission
	P.O. Box 3265
	Harrisburg, PA 17105-3265	 

4.	That Duquesne Light Company shall cease and desist from further violations of the Public Utility Code, 66 Pa.C.S. § 101, et seq.

		5.	That Duquesne Light Company shall repair Complainant’s cement slab 
and shall remove any debris from Complainant’s sidewalk that is generated during the course of 
repairing the cement slab within thirty days after the entry of the final Commission order in 
this case and file a report in compliance with Section 5.591 of the Commission’s regulations.  52 Pa.Code § 5.591.


Date:  June 17, 2015							/s/											Conrad A. Johnson
							Administrative Law Judge
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INITIAL DECISION


 


 


 


Before


 


Conrad A. Johnson


 


Administrative Law Judge


 


 


 


 


 


This decision sustains Complainant Melvin D. Williams’s complaint against 


Respondent Duquesne Light Company because of  (1) Respondent’s unreasonable service during 


the installation of a utility pole thereby damaging Complainant’s cement sidewalk and (2) 


R


espondent’s violation of the Commission’s regulations concerning the investigation of a 


customer’s complaint.  This decision also assesses civil penalties and orders Respondent to repair 


a small section (approximately 4


-


feet by 6


-


feet) of Complainant’s sid


ewalk. 


 


 


 


HISTORY OF THE PROCEEDING


 


 


 


 


 


On September 29, 2014,


 


Complainant Melvin D. Williams


 


(Complainant or 


Mr.


 


Williams) filed a complaint with the Pennsylvania Public Utility Commission (Commission) 


against Duquesne Light Company (Respondent or Duquesn


e Light or Company).  Mr. Williams 


alleged Duquesne Light damaged his sidewalk, left debris from the installation of a new utility 


pole near his home and refused to meet with him about the matter.
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As relief, he wanted the 


Company to repair the damage and


 


remove the debris. 
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Mr. Williams’s complaint seeks review of the decision of the Commission’s Bureau of Consumer 


Services 


(BCS) finding that his informal complaint at BCS No. 3238238 remained unsatisfied.
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   As relief, he wanted the  Company to repair the damage and   remove the debris.   
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       Mr. Williams’s complaint seeks review of the decision of the Commission’s Bureau of Consumer  Services  (BCS) finding that his informal complaint at BCS No. 3238238 remained unsatisfied.      

