BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

John H. Gee





:








:






v.





:

C-2015-2470590








:

Duquesne Light Company         


:

INITIAL DECISION

Before

Jeffrey A. Watson
Administrative Law Judge

      
This Initial Decision dismisses the formal complaint (complaint) filed by John H. Gee (Complainant or Mr. Gee) against Duquesne Light Company (Duquesne, Company or Respondent) for failure to appear at the hearing and to meet his burden of proof in this matter.
HISTORY OF THE PROCEEDING


On February 17, 2015,  John H. Gee (Complainant or Mr. Gee) filed a formal complaint (complaint) with the Pennsylvania Public Utility Commission (Commission) against Duquesne Light Company alleging that Respondent was threatening to shut off his electric service and that there were incorrect charges on his bill.  Complainant requested approval of a payment arrangement.  Respondent filed its answer on March 25, 2015.  In its answer, Respondent denied the material allegations set forth in the complaint.

  

On April 13, 2015, a telephone hearing notice (hearing notice) was issued which scheduled the initial telephonic hearing for May 20, 2015 at 10:00 a.m.  On April 17, 2015, the undersigned presiding officer issued a prehearing order, which set forth the procedural requirements for a formal hearing before the Commission.  Both the notice and the prehearing order warned the parties that they must appear at the hearing on May 20, 2015 at 10:00 a.m. or they could lose their case.  In addition, the hearing notice and prehearing order directed the parties to call into the hearing at the telephone number provided.  Both were sent to Mr. Gee at the address provided by Complainant on his complaint.  The telephone hearing notice and prehearing order instructed Complainant and Respondent to call into the hearing on the scheduled day and time in order to participate in the hearing or the case may be dismissed.




On May 20, 2015 at 10:00 a.m., the undersigned presiding officer convened the hearing and Jeremy Farrell, Esquire, counsel for Respondent, called the number provided on the notice and prehearing order in order to participate in the hearing.  Complainant did not call into the hearing.  A brief recess was taken and the hearing was reconvened at approximately 
10:20 a.m.  


Upon reconvening the hearing, Counsel for Respondent indicated that he was prepared for the hearing and indicated he had witnesses prepared to testify on behalf of Respondent.  Counsel moved for dismissal of the case for failure of Complainant to appear and to prosecute this matter and for failing to meet his burden of proof.  Complainant did not call into the hearing after the hearing was reconvened.  Complainant has not provided an explanation for his failure to participate in the hearing.



The record closed upon the issuance of an interim order on June 8, 2015.  A transcript was generated, and the complaint will be dismissed for failure of Complainant to appear at the hearing and to meet his burden of proof in this matter.

FINDINGS OF FACT


1.
Complainant is John H. Gee who resides at 126 Rhine Place, 1-C, Pittsburgh, PA 15212.


2.
Respondent is Duquesne Light Company, a jurisdictional public utility providing electric service in the Commonwealth of Pennsylvania.


3.
The telephone hearing notice was issued on September 30, 2014 and was mailed to the address listed on Complainant’s formal complaint.


4.
The prehearing order was issued on April 13, 2015 and was mailed to the address listed on Mr. Gee’s complaint.   

5.
 Neither the telephone hearing notice nor the prehearing order was returned as undelivered.



6.
The prehearing order informed Complainant, in pertinent part:

An initial telephonic hearing in this case is scheduled for Wednesday, May 20, 2015 at 10:00 a.m.  To participate in the hearing, you must dial the toll-free number listed below.  You will be prompted to enter a PIN number, which is also listed below.  You will be asked to speak your name and then the telephone system will connect you to the hearing.  If you have any witnesses you want to have present during the hearing, you must provide them with the telephone number and PIN number.



Toll-free Bridge Number: 1-855-750-1027



PIN Number: 708139

You must call into the hearing on the scheduled day and time.  If you fail to do so, your case will be dismissed.  You will not be called by the Administrative Law Judge.   

* * *

10.
YOU MAY LOSE THIS CASE, IF YOU DO NOT TAKE PART IN THIS HEARING AND PRESENT EVIDENCE ON THE ISSUES RAISED.  52 Pa.Code § 5.245.


7.
Complainant did not call into the hearing at the time of the scheduled hearing.

8.
The undersigned convened the hearing at 10:00 a.m. and waited for Complainant to call into the hearing until approximately 10:20 a.m. 
9.
Complainant did not call into the hearing and the hearing was concluded. 



10.
Complainant did not contact the Office of Administrative Law Judge either before or after the time and date scheduled for the hearing to advise that he did not intend to participate at the hearing or to explain his absence.

DISCUSSION



The formal complaint filed by Mr. Gee on February 17, 2015, alleged Respondent was threatening to shut off his electric service or has already shut off his service.  Respondent filed its answer on March 25, 2015.  In its answer, Respondent denied the material allegations set forth in the complaint.


As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa.C.S. § 332(a).



To uphold this burden, Complainant must show that the named utility is responsible or accountable for the problem described in the complaint in order to prevail.  Patterson v. Bell Telephone Company of PA, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Complainant must meet his burden of proof by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa.Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, Complainant must present evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  



Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm., Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993), 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Com. Bd. Of Review, 166 A.2d 96 (Pa.Super.1960); Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa.Cmwlth.1984).



The Commission is required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. Pub. Util. Comm’n, 479 A.2d 10 (Pa.Cmwlth. 1984).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Ind. And Com. Dev. Auth. v. Allegheny County Bd. Of Property Assessment Appeals and Review, 645 A.2d 944 (Pa.Cmwlth. 1994).



On April 13, 2015, the hearing notice was mailed to Complainant at the address listed on his complaint form.  On April 17, 2015, the prehearing order was mailed to Complainant at the address listed on his complaint form.  Neither the hearing notice nor the prehearing order was returned as undelivered.  Therefore, Complainant is deemed to have received these documents and had sufficient notice of the date and time of the scheduled hearing.  Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Sentner v. Bell Tel. Co. of PA, PUC Docket No. F-00161106 (Opinion and Order entered October 24, 1993).



By his failure to appear, Complainant has failed to carry his burden of proof, and Respondent’s motion to dismiss for failure to prosecute and to meet his burden of proof will be granted.  
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.



2.
As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa.C.S. § 332(a).



3.
To uphold this burden, Complainant must show that the named utility is responsible or accountable for the problem described in the complaint in order to prevail.  Patterson v. Bell Telephone Company of PA, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  



4.
The burden of proof must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa.Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  



5.
The Commission is required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. Pub. Util. Comm’n, 479 A.2d 10 (Pa.Cmwlth. Ct.1984).  



6.
Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Ind. And Com. Dev. Auth. v. Allegheny County Bd. Of Property Assessment Appeals and Review, 645 A.2d 944 (Pa.Cmwlth. 1994).



7.
Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Sentner v. Bell Tel. Co. of PA, PUC Docket No. F-00161106 (Opinion and Order entered October 24, 1993).



8.
By his failure to appear, Complainant has failed to carry his burden of proof.  

ORDER
THEREFORE,



IT IS ORDERED:


1.
That the complaint filed by John H. Gee against Duquesne Light Company at Docket No. C-2015-2470590, is dismissed with prejudice.


2.
That the Secretary shall mark this docket closed.
Dated:
 June 12, 2015






/s/










Jeffrey A. Watson







Administrative Law Judge
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