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The Complainant requested a payment arrangement.  The complaint is dismissed because the Complainant failed to sustain her burden of proof.
HISTORY OF THE PROCEEDING


On August 7, 2014, Ann Floyd (“Floyd” or “Complainant”) filed a formal complaint against the Philadelphia Gas Works (“PGW” or “Respondent”) alleging the following: that the Respondent is threatening to shut off her service; that there are incorrect charges on her bill; that she is having a reliability, safety or quality problem with her service; that she has a baby in the house with a mouth disorder; and that she would like a payment agreement that will allow her to reduce her outstanding balance because she cannot pay the amount the Respondent is requesting.



On September 23, 2014, the Respondent filed an answer.  The Respondent admitted that the Complainant wants a payment agreement.  The Respondent stated that it issued a shut off notice on July 24, 2014.  The Respondent denied the following: that there are incorrect charges on the Complainant’s bill; and that she is having a reliability, safety or quality problem with her service.  The Respondent noted that the Complainant has broken six PGW issued payment agreements and defaulted on a Commission issued payment agreement dated 
December 3, 2011.  The Respondent referred to a Bureau of Consumer Services Decision Report, dated July 23, 2014, dismissing her informal complaint pursuant to section 1405(d).

The Respondent noted that the Complainant’s balance was $2,893.65.



By hearing notice dated September 25, 2014, this case was assigned to the undersigned and the hearing was scheduled for Thursday, December 11, 2014 at 1:30 p.m.



The undersigned sent a Prehearing Order to the parties on November 24, 2014.



On December 2, 2014, the undersigned received correspondence from the Complainant requesting that she be allowed to participate by telephone because she could not get permission to leave her job to attend the hearing.


The undersigned sent Prehearing Order #2 to the parties on November 24, 2014, allowing the Complainant to participate by telephone.


A hearing was held in this matter on December 11, 2014, in the Philadelphia Regional Office at 801 Market Street before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Ann Floyd, participated by telephone and testified in support of the complaint.  Graciela Christlieb, Esquire, represented the Respondent.  The Respondent presented one witness, Cynthia Gardner, a customer review officer for the Respondent, who sponsored four exhibits: PGW Exhibit 1 - Contacts for the Complainant’s Account; PGW Exhibit 2 - Payment Arrangements; PGW Exhibit 3 - Specific Service Agreement Statement of Account; and PGW Exhibit 4 - Commission Bureau of Consumer Services Decisions. 


The record in this case consists of a 35-page transcript of the hearing and four exhibits.  The record closed on January 2, 2015, when the transcript was received.
FINDINGS OF FACT



1.
The Complainant is Ann Floyd, 1886 Pratt Street, Philadelphia, PA 19124 (service address). 



2.
The Respondent in this proceeding is the Philadelphia Gas Works.



3.
The Respondent provides gas service to the Complainant at the service address at account number 713172803 (PGW Ex. 3).


4.
The Complainant is not enrolled in the Respondent’s Customer Responsibility Program (“CRP”) (Tr. 29, 30).  


5.
In its decision for complaint #002910592, dated December 3, 2011, the Bureau of Consumer Services (“BCS”) established a payment arrangement requiring the Complainant to pay $84.00 a month for her budget bill and $30.00 a month on the arrearage for a total of $114.00 beginning in January 2012. The Complainant reported a gross income $1,032.00 a month for two people in the household (Tr. 17, 19, 27; PGW Ex. 2 at 1; PGW Ex. 3 at 3; PGW Ex. 4 at 1).


6.
The Complainant did not make a payment in January 2012.  She paid $100.00 on February 29, 2012 (PGW Ex. 3 at 2).


7.
The Complainant defaulted on the BCS agreement (Tr. 17, 18, 23; PGW Ex. 3 at 3).  


8.
On February 16, 2012, the Respondent advised the Complainant that she needed a $228.00 down payment for a new payment arrangement (Tr. 17; PGW Ex. 3 at 3).  


9.
On October 3, 2012, BCS dismissed the Complainant's informal complaint #002998311 requesting a payment agreement.  It was dismissed pursuant to 1405(d) since she previously defaulted on the payment agreement issued at BCS #002910592
(Tr. 18; PGW Ex. 3; PGW Ex. 4 at 2).



10.
When the Complainant called the Respondent for a payment arrangement on March 26, 2014, she reported a gross income of $2,193.00 a month for three people in the household (Tr. 18).  The Respondent advised the Complainant that she needed a $537.75 down payment for a new payment arrangement and her budget payment would be $146.00 a month (Tr. 18, 19; PGW Ex. 1).  



11.
The Respondent issued the Complainant a payment arrangement on April 7, 2014.  The Complainant was required to pay $146.00 a month.  The payment arrangement did not go into effect because the Complainant did not pay the down payment of $537.75

(Tr. 23, 24; PGW Ex. 2).



12.
On July 23, 2014, BCS dismissed the Complainant's informal complaint requesting a payment agreement, #003219736, pursuant to 1405(d) since she previously defaulted on the payment agreement issued at BCS #002910592.  There was no significant change in circumstance.  The Complainant reported a gross monthly income of $2,257.33 for three people in the household (Tr. 19, 20, 27; PGW Ex. 4 at 1). 


13.
The Complainant broke seven payment arrangements in the last three years (Tr. 21; PGW Ex. 2).



14.
The Complainant made six payments between November 2013 and November 2014 (Tr. 26; PGW Ex. 3).



15.
At the time of the hearing, the Complainant needed $1,784.78 for a down payment for a payment arrangement of $146.00 a month (Tr. 24, 25). 



16.
At the time of the hearing, the Complainant’s account balance was $2,921.97 (PGW Ex. 3 at 4).  
DISCUSSION



Pursuant to Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  


The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



The Commission’s decision must be supported by substantial evidence.  2 Pa.C.S. § 704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. Pub. Util. Comm’n, 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Cmwlth. 23, 480 A.2d 382 (1984).
Incorrect charges/Reliability problem


During the hearing, the Complainant stated that she only wanted a payment arrangement.  The other allegations were made in error (Tr. 31).  Therefore, they were not addressed at the hearing. 

Payment arrangement


The Complainant has requested an affordable payment arrangement. 



The Commission follows the rules set forth in the Responsible Utility Customer Protection Act, 66 Pa.C.S. § 1401 et seq. when it addresses payment arrangements.  


Section 1405 (d)-(f) provides guidelines for determining whether a payment arrangement can be issued and the length of the payment arrangement.  Those sections provide:
 (d) Number of payment arrangements.--Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment arrangement if a customer has defaulted on a previous payment arrangement established by a commission order or decision. A public utility may, at its discretion, enter into a second or subsequent payment arrangement with a customer.

(e) Extension of payment arrangements.--If the customer defaults on a payment arrangement established under subsections (a) and (b) as a result of a significant change in circumstance, the commission may reinstate the payment arrangement and extend the remaining term for an initial period of six months. The initial extension period may be extended for an additional six months for good cause shown.

(f) Failure to comply with payment arrangement.--Failure of a customer to comply with the terms of a payment arrangement shall be grounds for a public utility to terminate the customer's service. Pending the outcome of a complaint filed with the commission, a customer shall be obligated to pay that portion of the bill which is not in dispute and subsequent bills which are not in dispute.



Although the Complainant stated that there was a significant change in circumstance under section 1405(e), that section is not applicable in this matter.  The customer must default on a payment arrangement established under subsections (a) and (b) as a result of a significant change in circumstance.  That term is defined in section 1403 as follows:
"Significant change in circumstance." --Any of the following criteria when verified by the public utility and experienced by customers with household income less than 300% of the Federal poverty level:

(1) The onset of a chronic or acute illness resulting in a significant loss in the customer's household income.

(2) Catastrophic damage to the customer's residence resulting in a significant net cost to the customer's household.

(3) Loss of the customer's residence.

(4) Increase in the customer's number of dependents in the household.



The number of dependents did increase.  However, the evidence in the record does not show that the Complainant defaulted on a Commission issued payment arrangement because there was an increase in the number of dependents in the household.  The default occurred in the beginning of 2012.  There is no mention of the Complainant’s grandson until 2014. 



Since the Complainant has defaulted on a Commission issued payment arrangement, she is not entitled to another payment arrangement absent a change in income.  In section 1403 of the Public Utility Code "change in income" is defined as a decrease in household income of 20% or more if the customer's household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer's household income level is 200% or less of the Federal poverty level.  When BCS gave the Complainant a payment agreement on December 3, 2011, it was based on a gross monthly income of $1,032.00 with two people in the household (PGW Ex. 4 at 3).  The Complainant was a level 1 customer whose income was less than 100% of the Federal poverty level.  When the Complainant filed her informal complaint in 2014, she reported that her gross monthly income was $2,357.33 with three people in the household (PGW Ex. 4 at 1).  This income is between 133% and 150% of the Federal poverty level.  Therefore, the evidence shows that the Complainant’s income has increased.  Since the Complainant’s income has increased, she has not demonstrated that she had a change in income as set forth in Section 1405(d).  Consequently, she is not entitled to a payment arrangement.


The Complainant has failed to sustain her burden of proof.  The Complainant has failed to present a prima facie case.  She has not demonstrated that she is entitled to a payment arrangement. 


Accordingly, the complaint is dismissed in its entirety.  

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa.C.S. § 701.



2.
The Complainant has the burden of proof in this matter pursuant to 
66 Pa.C.S. § 332(a).  


3.
Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment arrangement if a customer has defaulted on a previous payment arrangement established by a commission order or decision. 
66 Pa.C.S § 1405(d).



4.
A change in income is a decrease in household income of 20% or more if the customer's household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer's household income level is 200% or less of the Federal poverty level. 66 Pa.C.S § 1403.



5.
The Complainant failed to sustain her burden of proof.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Ann Floyd against the Philadelphia Gas Works at Docket No. C-2014-2437598 is dismissed in its entirety.  


2.
That this case is marked closed.

Date:
May 15, 2015






/s/





Cynthia Williams Fordham








Administrative Law Judge
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