BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Robert Sarver						:
							:
	v.						:		C‑2014-2444541
							:
Barnes Professional Limousine Service LLC 	:



INITIAL DECISION 


Before 
Katrina L. Dunderdale
Administrative Law Judge


		This Initial Decision sustains the formal complaint filed with the Pennsylvania Public Utility Commission by Robert Sarver against Barnes Professional Limousine Service LLC, orders a full refund and imposes a civil penalty.  The hearing record closed on April 6, 2015.

HISTORY OF THE PROCEEDING


On September 3, 2014, Robert Sarver (Complainant) filed a formal complaint against Barnes Professional Limousine Service LLC (Respondent or Barnes Limo) alleging Barnes Limo knowingly dispatched a 26-passenger limousine type vehicle to transport an elderly crowd on a hot day without working air conditioning or an operable window.  Complainant requested the Public Utility Commission (Commission) require Respondent to refund the original charges, conduct a safety inspection of the vehicle and assess a penalty against Respondent.

On October 1, 2014, a written answer was filed on behalf of Barnes Limo by Matt Barnes, who generally denied the allegations.  
On November 4, 2014, the Commission issued a Hearing Notice scheduling this matter for an initial call-in telephonic hearing on Wednesday, December 10, 2014 in the Commission’s offices in Pittsburgh, Pennsylvania.  On November 7, 2014, the presiding officer issued a Prehearing Order to the parties directing the parties on various preliminary matters, including how to request a continuance.

On November 21, 2014, Matt Barnes, on behalf of the corporation, requested a continuance because the attorney for the corporation had a scheduling conflict.  Mr. Barnes advised a notice of appearance would be filed the following week, and averred he told Complainant he would request a continuance.  On November 25, 2014, Joshua S. Licata, Esquire, filed a Notice of Appearance with the Secretary’s Bureau but did not copy the presiding officer on the filing or file an Answer as the representative of Barnes Limo.  

After seeing the Notice of Appearance on December 2, 2014 on the Commission’s website, the presiding officer issued the First Interim Order on December 3, 2014 which granted the continuance request and cancelled the initial telephonic hearing.  Thereafter, on December 9, 2014, the Commission scheduled this matter for an initial telephonic hearing on January 20, 2015, at 10:00 a.m.  

On January 13, 2015, Respondent filed a Motion to Dismiss on the grounds the Commission lacks jurisdiction over a complaint about customer service in a coach party bus with the capacity to carry 26 people.  Due to the inability to provide Complainant with an opportunity to respond to the motion, the presiding officer deferred ruling on the Motion to Dismiss and provided Respondent with an opportunity after the initial hearing in which to file a brief in support of granting its motion.  

On January 20, 2015, the presiding officer conducted a telephonic hearing as scheduled, at which Complainant appeared pro se and testified on his own behalf.  Complainant sponsored eight exhibits, of which six were admitted into the record (Complainant Exhibits A, B, C, D, G and H).  Respondent appeared, represented by Joshua S. Licata, Esquire.  Respondent presented one witness and did not sponsor any exhibit.  On February 10, 2015, the presiding officer received the transcript from the initial hearing, which resulted in a transcript of 88 pages.  

Pursuant to a request from the parties at the conclusion of the initial telephonic hearing, the presiding officer issued a Briefing Order on March 10, 2015, which required briefs to be filed on or before March 31, 2015.  The presiding officer directed the parties to discuss the issue of whether the “Commission has jurisdiction to hear a complaint about a failure to provide customer service involving a Group and Passenger [sic] Carrier in a passenger vehicle holding more than 16 persons.”  Respondent filed a brief on March 30, 2015.  Complainant did not file a brief.  On April 6, 2015, the presiding officer issued the Interim Order Closing the Hearing Record.

FINDINGS OF FACT

		1.	Robert Sarver (Mr. Sarver or Complainant) resides at 340 Grant Road, Wexford, Pennsylvania.  (Tr. 16).

		2.	Barnes Professional Limousine Services LLC (Barnes Limo or Respondent) maintains its central office at 3851 Walker Boulevard, Erie, Pennsylvania, plus it maintains a garage at 1301 Saw Mill Run Boulevard, Pittsburgh, Pennsylvania.  (Tr. 59-66).  

		3.	Barnes Limo has a group and party license for 16 passengers or more from the Commission[footnoteRef:1] plus a motor carrier license from the United States Department of Transportation.  (Tr. 59-66). [1:  	The Commission issued a Certificate of Public Convenience for group and party service to Respondent on March 27, 2009 at Docket No. A-2009-2094692.] 


		4.	In August 2014, Mr. Sarver contacted Barnes Limo to arrange for a limousine type vehicle to transport 24 individuals celebrating his mother’s 90th birthday from Wexford, Pennsylvania to a restaurant located in downtown Pittsburgh on August 30, 2014.  (Tr. 16, 22, 26, 30, 50). 
5.	Barnes Limo agreed to provide Mr. Sarver with a limousine type vehicle on August 30, 2014 for $1,005.94, which vehicle would seat up to 26 people and come equipped with leather seats, LED lighting and flat screen televisions.  (Tr. 17-22, 26, 37).

6. 	On August 30, 2014, Respondent’s driver arrived at the pickup location in Mars, Pennsylvania at 5:20 p.m., arrived at the departure point at the restaurant to pick up the group at 8:00 p.m., and returned the group to Respondent’s residence in Mars at 9:00 p.m. (Tr. 30, 31, 41, 56, 67).

7.	On August 30, 2014, the weather was sunny and extremely hot with an air temperature of 88 degrees.  (Tr. 18, 22, 30).

8.	Respondent provided a 2001 white, 38-foot long, 26-person coach party bus (limo bus) on August 30, 2014, with one door, two air conditioning units, wrap-around leather seating, flat screen televisions, fiber optic lighting, built-in bar, CD and DVD players, iPod connectivity, and mirrored ceilings.  (Tr. 26, 27, 52).

9.	Upon entering the limo bus on August 30, 2014, Complainant immediately noticed the limo bus was uncomfortably hot and complained to Respondent’s driver.  Only one of the two air conditioners on the limo bus worked properly.  The windows in the limo bus were operable and could be opened in the event of an emergency but could not be rolled down to provide ventilation.  (Tr. 18, 21, 28, 32, 39, 40, 54).

10.	Approximately 20 minutes into the 45-minute drive to the restaurant, one adult person became overheated, flushed, began dry heaving and eventually vomited inside the limo bus.  Approximately half way through the return trip, one minor person became overheated, flushed, nauseated and eventually vomited.  (Tr. 18, 34-37, 41).

11.	During the drive from Mars to downtown Pittsburgh, one air conditioning unit was not operational and Complainant testified Respondent’s driver indicated the air conditioning had failed in the limo bus on previous occasions.  (Tr. 39, 40, 56-60).
12.	The interior of the limo bus was clean but smelled of grease and motor oil.  (Tr. 21, 22, 40, 57).

13.	The limo bus was equipped with a small refrigerator but when scheduling the service, Complainant did not request Respondent equip the limo bus with cool beverages.  (Tr. 22, 57).

14.	Prior to August 30, 2014, Complainant asked Respondent to change the pickup location from Wexford to Complainant’s residence in Mars, Pennsylvania.  The distance from Wexford to Mars was a 16-minute drive and Respondent charged Complainant an extra $132.50 as an upcharge because the limo bus would have to drive 30 miles farther round trip.  The total cost of the trip to Complainant was $1,138.44.  (Tr. 17, 18, 27, 37, 56, 67).

15. 	Due to problems with his employee, Respondent sent the limo bus and driver on August 30, 2014 from Respondent’s main facility in Erie, Pennsylvania, instead of his garage located in Pittsburgh.  (Tr. 56, 67).

16. 	Respondent’s tariff does not contain any provisions concerning what price will be charged for limousine service or under what circumstances an upcharge could be assessed.  (Tr. 67).

17.	Complainant made three unsuccessful attempts to reach Respondent’s owner by telephone on August 30, 2014 because of the high temperature in the limo bus.  Respondent did not return Complainant’s telephone calls.  (Tr. 41-44; Complainant Exhibits B and G).  

18. 	On August 30, 2014, Respondent’s owner communicated to the driver through text messaging to “trouble shoot” the problem with the non-functional rear air conditioning unit.  (Tr. 54).

19.	After August 30, 2014, Respondent’s owner and general manager posted a negative review against Complainant’s business, Sarver Landscape Maintenance, on Complainant’s business website.  (Tr. 48, 49, 71; Complainant Exhibit H).

20.	Respondent performs a multi-point inspection before every trip including safety inspections that check, inter alia, the operability of the air conditioning system.  (Tr. 52, 53).

21.	For the past six years, Respondent has maintained and used from two to five luxury vehicles in the group and party license category in Pennsylvania.  (Tr. 61-63).
 
DISCUSSION

		This proceeding involved a series of facts which do not fit neatly into the regulations and statutes of the Commission.  The Commission’s regulations define the features necessary for a vehicle in use for luxury type limousine service but do not define the necessary features for a vehicle in use for group and party service.  Respondent has Commission authority to provide group and party service but used a vehicle equipped with luxury features and referred to as a “limo bus” to provide charter service under the Commission’s group and party service certification.  Therefore, to reach the final determination, discussed below, it became necessary to consider: (1) if Respondent provided service in a vehicle that meets the Commission’s requirements for reasonable and adequate customer service in a vehicle used under group and party authority; and (2) if Respondent’s Motion to Dismiss correctly and accurately argued the Commission’s jurisdiction over group and party service, as provided in the limo bus on August 30, 2014, is precluded by federal law.  For reasons that are stated below, the presiding officer answered both questions in the negative.

Burden of Proof

Section 332(a) of the Public Utility Code (Code), 66 Pa.C.S.A. § 332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  Mr. Sarver is the party seeking affirmative relief from the Commission, and, therefore, he has the duty to establish a fact by a preponderance of the evidence, and must show Barnes Limo is responsible or accountable for the problem described in the complaint.[footnoteRef:2]  Care must be exercised to ensure the Commission’s decision is supported by substantial evidence in the record and more is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.[footnoteRef:3]   [2:  	Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  
]  [3:  	See, e.g., Section 704 of the Administrative Agency Law, 2 Pa.C.S.A. § 704; Norfolk & Western Ry. Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa.Super. Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa.Cmwlth. 1984).
] 


Regulation of Common Carriers

Regulations concerning common carriers are discussed in Subchapter B of Chapter 29 in the Public Utility Code.  The scheme of classification is specified in 52 Pa.Code § 29.13, where “Group and party service” is defined as “Common carrier service for passengers, rendered on an exclusive basis as charter service for groups or rendered on a nonexclusive basis for tour or sightseeing service and special excursion service.”  The same regulation specifies “Limousine service” is “Local, nonscheduled common carrier service for passengers rendered in luxury-type vehicles on an exclusive basis which is arranged for in advance.”  

All common carriers, regardless of type, are directed to “comply with all applicable provisions of 66 Pa.C.S.A. § 101 – 3515 (relating to Public Utility Code) not specifically referred to in this chapter [Chapter 29].  Failure of a carrier to comply with this chapter, the terms and conditions of the certificates of public convenience and Commonwealth or municipal law, ordinance, franchise or regulation governing the operation of motor vehicles, is sufficient cause for the Commission to suspend the right and privilege of the carrier, and to proceed according to statute to revoke and rescind the carrier’s rights and privileges.”[footnoteRef:4]   [4:  	52 Pa.Code § 29.12.  
] 


When discussing the standard classification types of service provided by common carriers, the Commission directed that the “rights and conditions pertaining to a standard class of service are specified in Subchapter D (relating to supplemental regulations).  A certificated service which does not completely correspond to a standard class may be governed, where practicable, by the regulations for the standard class to which it most nearly corresponds….”[footnoteRef:5]   [5:  	52 Pa.Code § 29.13.
] 


Regulation of Group and Party Service

Group and party service is discussed in the Commission’s regulations in 52 Pa.Code § 29.321 through § 29.324, located in Subchapter D.  The conditions under which a certificated carrier must provide group and party service are covered under these four regulations “in addition to relevant provisions of Subchapters A and B (relating to general provisions; and common carriers) as well as particular provisions contained in a certificate of a carrier.”[footnoteRef:6] [6:  	52. Pa.Code § 29.321.
] 


		A certificated utility authorized to provide group and party service must do so in a vehicle which seats at least 10 people, excluding the driver.[footnoteRef:7]  Furthermore, under the Commission’s regulations, such certificated carrier is authorized to provide charter service to transport groups and parties of persons, and to charge a fee based upon the transportation of the group and not based upon the number of persons carried.[footnoteRef:8]   [7:  	52 Pa.Code § 29.323.]  [8: 
 	52 Pa.Code § 29.322(1)(i).] 


		However, the regulations located at 52 Pa.Code § 29.321 through § 29.324, located in Subchapter D, do not specify for group and party service vehicles what safety features are required, what maintenance records should be kept, what insurance coverage must be in place, how much money to charge for the services to be rendered, or what comfort or personal safety features are needed.  To answer those questions, it is necessary, according to 52 Pa.Code § 29.321, to comply with the “relevant provisions of Subchapters A and B (relating to general provisions; and common carriers) as well as particular provisions contained in a certificate of a carrier.”[footnoteRef:9]   [9:  	52. Pa.Code § 29.321.
] 


Respondent’s Certificate of Public Convenience

		The Commission’s public records indicate Respondent received a Certificate of Public Convenience to provide group and party service on March 27, 2009 at Docket No. A‑2009-2094692.  Group and party service is available in vehicles seating at least 10 people.  Although Respondent did not specify which method of group and party service it provided, under 52 Pa.Code § 29.322(1)[footnoteRef:10], the only method of operation applicable to the service Respondent actually provided in August 2014 was “charter service.”  “Charter service” is defined as:  “limited to the transportation of groups and parties of persons the charge for which is based upon the transportation of a group and not upon the number of persons carried and for which payment is made by a single individual or organization and not by the passengers as individuals.”[footnoteRef:11]   [10:  	Three methods of operation are available to a common carrier operating under the group and party authority.  Those three methods are: (1) charter service; (2) tour or sightseeing service; and (3) special excursions.  Both the tour and sightseeing service method and the special excursion method are generally limited to trips on which the general public is invited and for which service each individual pays the rate listed in the tariff.  
]  [11:  	52 Pa.Code § 29.322(1).] 


Providing Service without Rates in the Tariff

		Respondent’s president insisted the tariff for Barnes Limo did not specify the actual rates which the business was permitted to charge to provide group and party service.  Under 52 Pa.Code § 29.324, the Commission requires a utility which holds group and party authority to list the rates which can be charged in the tariff and to collect only the rates listed in the tariff.  Therefore, Respondent has operated outside the regulations by failing to charge and collect rates contained in the tariff as required by the Commission.  


Request for Refund

Mr. Sarver wants the Commission to order Respondent to refund the total sum of monies paid by Mr. Sarver to Barnes Limo and inspect the vehicles Respondent puts on the road.[footnoteRef:12]  Complainant requests a full refund, despite having used the service on August 30, 2014, because the limo bus was unsafe and exposed the riders to an unhealthy situation which Respondent admitted he knew existed beforehand.  Respondent should not have received compensation in exchange for providing a service which resulted in two individuals becoming violently ill due to the extreme temperature conditions inside Respondent’s vehicle, which hot condition was known by Respondent and/or Respondent’s agent before the trip left the pickup location.  Respondent’s vehicle created a safety hazard for all the passengers on August 30, 2014.  Therefore, the entire sum of monies paid by Complainant to Respondent should be refunded and will be so ordered in an Ordering Paragraph that follows.   [12:  	National Fuel Gas. Dist. Co. v. Pa. Pub. Util. Comm’n, 76 Pa. Commw. 102, 464, A2d 546 (1983); 66 Pa.C.S.A. § 1312.] 


In addition, while the Commission lacks the authority to award damages, the Commission is authorized to impose a civil penalty on Respondent, pursuant to 66 Pa.C.S.A. § 3301, if the Commission determines Respondent violated provisions of the Public Utility Code or Commission regulations, including 66 Pa.C.S.A. § 1501.  Respondent did not comply with the Commission’s rules, regulations and precedents when he offered to the public a vehicle which created a safety hazard to the passengers and resulted in two passengers becoming violently ill.  After reviewing the evidence presented by Complainant, I conclude the Commission can impose a civil penalty on Respondent for the conduct alleged in the complaint.

Civil Penalty

When appropriate due to violation of the Commission’s statutes or regulations, Sections 3301(a) and (b) of the Public Utility Code, 66 Pa.C.S.A. § 3301(a) and (b), authorize the Commission to impose a maximum civil penalty of $1,000 per day for violations of its statutes, regulations and orders.  The Commission has adopted certain standards to be applied in determining the amount of civil penalties when violations are admitted or determined to have occurred.  There are ten standards which the Commission first articulated in Joseph A. Rosi v. Bell Atlantic-Pa., Inc. and Sprint Communications Company, Docket No. C‑00992409 (Order entered February 10, 2000) (“Rosi”) and which are now published at 52 Pa.Code § 69.1201(c) in the Commission’s Policy Statements and Guidelines.  
[bookmark: 69.1201.]
Review of Factors under 52 Pa.Code § 69.1201(c)

		The first criterion to consider is whether the violation was of a serious nature or whether it was less egregious, such as an administrative or technical error.  Respondent provided a limo bus for hire on a hot summer day without two properly-working air conditioning units and windows that could not be lowered to add ventilation.  Two people became physically and violently ill as a result of riding as passengers in an over-heated vehicle.  This behavior constitutes a serious violation.  Thus, I conclude this violation is serious in nature and warrants a higher penalty.

		The second criterion is whether the resulting consequences of the conduct were of a serious nature, such as personal injury or property damage.  Two people suffered temporary personal illness as a result of Respondent providing a limo bus for hire on a hot summer day without two properly-working air conditioning units.  Thus, I conclude the consequences are of a serious nature and warrant a higher penalty.

		The third criterion is whether the conduct at issue was deemed intentional or negligent.  Complainant testified the driver’s hearsay statement that the same limo bus had experienced a broken air conditioning unit previously.  That testimony was not accepted as reliable.  I find it more believable that the 13 year old limo bus was operating sufficiently well when it left Respondent’s garage in Erie on August 30, 2014 and began malfunctioning due to the heat of the day.  There is no reliable or credible evidence Respondent knew the air conditioning would break down on a hot day.  Thus, I conclude the conduct was not negligent and conclude the criterion justifies mitigating against a higher penalty.

		The fourth criterion is whether the utility made efforts to modify internal practices and procedures to address the conduct and prevent similar conduct, and the amount of time it took for the implementation of these measures.  No testimony was provided that Respondent acknowledged any error with how it provided service to Complainant or offered any corrective action.  In addition, Respondent chose to respond to Complainant’s displeasure with Respondent’s service by placing a negative business review of Complainant’s landscaping business on the website for the landscaping business.  Thus I conclude this criterion justifies a higher penalty.  

		The fifth criterion is the number of customers affected.  According to the record evidence, two dozen people were adversely affected with two of those individuals succumbing to temporary but serious consequences.  This criterion justifies a higher penalty.

		The sixth criterion is a consideration of Respondent’s compliance history.  No evidence was presented that Respondent has a poor compliance record.  Therefore, I conclude the criterion works neither to mitigate nor to aggravate the penalty to be imposed.

		The seventh criterion is whether the regulated entity cooperated with the Commission’s investigation.  There was no investigation by the Commission and this criterion works neither to mitigate nor to aggravate the penalty to be imposed.  

		The eighth criterion is the amount of the civil penalty or fine necessary to deter future violations, with consideration of the size of the utility.  Respondent is a small utility utilizing only one limo bus and occasionally putting additional ones into service when demand increases.  In light of Respondent’s size and its failure to comply with the Commission’s directives and authority, I find the penalty should be $500.  Respondent charged Complainant $1,138.44 and a penalty that approximates one-half the cost of the non-certificated trip is an appropriate penalty and deterrent without being onerous.  Therefore, in consideration of all relevant factors, I conclude a penalty of $500 is sufficient to deter future violations.

		The ninth criterion is past Commission decisions.  No party cited to any prior Commission decisions involving unreasonable customer service in how a common carrier provides for the comfort and health of passengers when riding in either a limousine or in a vehicle engaged in group and party service.  This criterion works neither to mitigate nor to aggravate the penalty to be imposed.

		The tenth criterion is other relevant factors, and none have been suggested or considered other than those previously discussed.

In any case in which a civil penalty is assessed, these ten factors must be considered when calculating the amount of the penalty.  The factors are meant to ascertain, in general, how serious was the conduct and intention of the utility, how the individual consumer was affected and how the utility’s conduct may bode for similar future situations.  In this proceeding, Respondent’s actions – to provide a vehicle with poorly operating air conditioning on a hot summer afternoon, causing the illness of two passengers – were serious and warrant a higher penalty.  In addition, Respondent’s provision of limousine service when not authorized so to provide and to provide services without appropriate rate provisions in the tariff constitute violations of a serious nature and warrant a higher penalty.  Because the evidence presented and taken as a whole proves a civil penalty is necessary, I am assessing a Five Hundred Dollar ($500) civil penalty against Respondent.  Accordingly, the complaint is sustained in the ordering paragraphs below and Respondent is ordered to pay a civil penalty. 

Jurisdiction of Public Utility Commission

		Respondent contended, in its Motion to Dismiss and in its brief, the Commission lacks jurisdiction because the vehicle in use is a “charter bus” as that term is defined under federal regulations.  Respondent cited to the Transportation Equity Act for the 21st Century[footnoteRef:13]  as authority for its assertion the Commission lacks jurisdiction over charter buses and the vehicle in use herein qualified as a “charter bus” because it could transport more than 15 passengers.  Respondent averred charter bus transportation is limited to group and party services according to the Pennsylvania Commonwealth Court’s decision in Regency Transportation Group, Ltd. v. Pa. Pub. Util. Comm’n, 44 A.3d 107 (Pa.Cmwlth. Ct. 2012).  Respondent acknowledged the Commission retains oversight if a safety or insurance problem is present. [13:  	See Public Law No. 105-178, and 49 U.S.C.A. § 14501, et seq.
] 


		Respondent points to the Commission’s own regulations to classify luxury limousine service, located in 52 Pa.Code § 1053.1(b)(1)(ii), but insists the vehicle rented to Complainant could be considered a “charter bus” as defined under 49 C.F.R. § 390.5 and under the Commission’s precedents, including the Commonwealth Court decision in Regency Transportation Group, supra, in which the term “charter bus” was held to include vehicles with seating capabilities of 16 or more passengers.  Respondent also contended the vehicle rented to Complainant, which Respondent referred to as a “limo bus,” was not a luxury limousine because the capacity of the vehicle exceeded fifteen (15) passengers, as described in 52 Pa.Code § 1053.1, and, therefore, Respondent could not have provided luxury limousine service.  

Based on the foregoing citations and averments, Respondent’s argument must fail.  First, the federal law cited as authority by Respondent does not define “charter bus” and, contrary to Respondent’s argument, the limo bus does not squarely fit the definition of charter bus under the federal provisions.  The case cited extensively by Respondent as authority for its position, Regency Transportation Group, supra[footnoteRef:14], acknowledged the federal provisions located at 49 U.S.C.A. §14501, et seq, did not define the term “charter bus transportation” but did conclude charter bus service is only limited to group and party service in vehicles with seating capacities of 16 or more passengers, including the driver.[footnoteRef:15]    [14:  	Regency Transportation Group, supra, held the Commission has jurisdiction and limited the holding to whether the Commission has authority to assess motor carriers engaged in intrastate group and party service.  ]  [15: 
 	Regency Transportation Group, supra, 44 A.3d 107 at 110.] 


Second, the regulation to which Respondent cites (52 Pa.Code § 1053.1) applies only to the Philadelphia Parking Authority and is not relevant to this proceeding.  Third, clearly Respondent acknowledged in 2009 the Commission’s jurisdiction over the specific vehicle in use herein when it sought and obtained the Commission’s permission to begin operation as a group and party carrier.  Fourth, Respondent repeatedly referred to the vehicle as a “limo bus” during the hearing and when holding out the service as available to the public.  Fifth, it should be noted Respondent never provided proof of its Motor Carrier Safety Administration (MCSA) or the United States Department of Transportation (USDOT) applicant numbers.

Lastly, and perhaps most importantly, Respondent admits the Commission has jurisdiction over group and party carriers for safety and insurance issues.  As discussed above, uncontroverted evidence from Complainant established that two people riding as passengers in Respondent’s limo bus became violently ill due to the extreme heat inside the vehicle.  Though their physical illnesses were temporary in nature, it is impossible to agree with Respondent and to conclude a safety condition is not present when conditions inside a vehicle cause elevated body temperatures, nausea, vomiting and dizziness.

Therefore, the Commission has jurisdiction to consider whether Complainant proved Respondent violated the Commission’s regulations when Respondent’s limo bus in service on August 30, 2014 had only one of two air conditioning units function properly while transporting 24 people on a hot day which led to two serious physical safety issues for two passengers.

CONCLUSIONS OF LAW

		1.	The parties to and subject matter of this complaint proceeding are properly before the Commission.  66 Pa.C.S.A. § 701.

		2.	Robert Sarver, as the party seeking affirmative relief from the Commission, has the burden of proof.  66 Pa.C.S.A. § 332(a).

		3.	Robert Sarver proved Barnes Professional Limousine Services LLC failed to provide appropriate customer service and failed to comply with the Commission’s regulations when it accepted payment for unauthorized limousine service without appropriate rate provisions in the tariff.

		4.	The Commission is authorized to consider and impose civil monetary penalties against a public utility company.  52 Pa.Code § 1201 et seq.	

		5.	Under the circumstances, imposition of a civil penalty upon Respondent is warranted.  66 Pa.C.S.A. § 3301 and 52 Pa.Code § 69.1201.


ORDER


THEREFORE,

[bookmark: _GoBack]IT IS ORDERED:

1. That the complaint of Robert Sarver against Barnes Professional Limousine Service LLC at Docket No. C-2014-2444541 is sustained.  

2.	That Barnes Professional Limousine Services LLC is hereby assessed the penalty of Five Hundred Dollars ($500) because Respondent failed to provide reasonable and adequate customer service when it charged Robert Sarver $1,138.44 for limousine service in a vehicle with an unsafe condition.

3.	That Barnes Professional Limousine Services LLC within thirty (30) days of the Commission’s Final Order in this case shall pay a civil penalty in the amount of Five Hundred Dollars ($500) by sending a certified check or money order payable to the 
Pennsylvania Public Utility Commission addressed to:

		Secretary
		Pennsylvania Public Utility Commission
		P.O. Box 3265
		Harrisburg, PA 17105-3265

4.	That Barnes Professional Limousine Services LLC is hereby directed to remit to Robert Sarver, by certified check or money order, the sum of One Thousand One Hundred Thirty-Eight Dollars and 44/100 cents ($1,138.44) within thirty (30) days of the Commission’s Final Order in this.	

5.	That Barnes Professional Limousine Service LLC is hereby directed to cease and desist from further violations of the Public Utility Code, 66 Pa.C.S.A. §§ 101, et. seq., and the regulations of this Commission, 52 Pa.Code §§ 1.1, et seq.

6.	That the Docket in this proceeding at Docket No. C-2014-2444541 be marked closed. 	


Date:  June 25, 2015							/s/				
							Katrina L. Dunderdale										Administrative Law Judge
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