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Petitioners Sierra  Club, the Commission on Economic
Opportunity of Luzerne County and Eric Joseph Epstein were
intervenors in a base rate proceeding for Pennsylvania Power &
Light Company (PP&L) before the Pennsylvania Public Utility
Commission (PUC). AThey have petitioned for review of the PUC's ~
denial of .their request to be provided copies of transcripts of
testimony in the rate case at the actual cost of reproduction
ratﬁer than the rate charged by a court reporting firm Qith which
the PUC has‘cohtracted to record and transcribe such tesfimony.
In the alternative, they requested permission to remove
transcripts from PUC offices and have them copied commercially.
The PUC filed a motion to quash the petition for review, which the
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court difected to be argued with the merits.

Petitioners question whether PUC hearing transcripts
are "public records" under " the statute commonly known as the
"Right-to-Know Act," Act of June 21, 1957, P.L. 390, as amended,
65 P.5. §§ 66.1 - 66.4 (Act); whether, in view of PUC requirements
that parties cite to the transcript when briefing their cases, the
Act requires (a) that the PUC provide citizen-requested copies at
a 'cost based on actual reproduction costs or permission for the
citizen to copy; ({b) that the PUC may not delegate to a private
contractor the setting of terms and conditions of receipt,
including bafring a'purchager from making further copies; and (c¢)
that the PUC provide copies soon enough for a citizen litigant to
use themlin the proceeding; and whether the PUC's motion to quash
should be dismissed. The PUC counterstates the question on the
merits as whether the PUC's regulation providing that transcript
copies be obtained through a court reporter for parties in a base
rate caSe is a "reasonable rule" governing the making of copies
under the Act.

Testimony in the PP&L rate case generated a transcript
in excess of 2,400 pages. Commission regulations provide that the
transcript prepared by the Commission's official reporter shall be

part of the -record and shall be the sole official transcript, 52
Pa. Code § 5.251(a); that parties relying upon evidence in briefs

must make reference to pages of the record or exhibits where the




evidence appears, 52 Pa. Code § 5.501; and that a perscn desiring
a copy of the transcript "may obtain copies from the official

réporter upon payment of the fees fixed therefore ([sic]." 52 Pa.

Céde § 5.254(a).

The PUC contracts with private court reporting firms
rather than performing reporting functions itself. Petitionefs
requested copies of the transcripts and exhibits from the PUC at a
cost not to exceed the cost of reproduction, asserting that it had
attemptea unsuccessfully to negotiate with the court reporting
firm to pufchase copies at less than phe rate per page demanded by

thé court reporter.r By letter of June 22, 1995, the Commission’'s
Secfetary denied the request, gquoting 52 Pa. Code §5.254 and
noting also that the Commission's contract with tﬁe court
reporting firms provides that the Commission will not supply

copies to any litigant in a proceeding. Petitioners then filed
their petifion for review pursuant to § 4 of the Act, 65 P.S.
§ 66.4.° On February 6, 1996, oral arguments were presented to a

three judge panel of this court. In an opinion by Judge Smith,

which was filed on July 22, 1996, the panel, with Judge Rodgers

‘The PUC asserts in its brief that various factors affect the
cost of a transcript and that the charge of $2.45 per page in the
PP&L case was based in part on the one-week turnaround time
requested.

’Section 4 also provides the scope of review, which is whether
"such denial was not for just and proper cause under the terms of

this act. . . ." 65 P.S. § 66.4.




dissenting, held that the transcripts were "public records" within

the meaning‘of § 1 of the Act, 65 P.S. § 66.1(2) and that 52 Pa.

Code § 5.254(a) was .invalid under § 3 of the Act, 65 P.S. § 66.3.

The PUC subsequently filed an application for reargument, which

was granted, and on November 29, 1996, an en banc panel of this

court heard oral arguments. '
I.

The court first addresses the PUC's motion to gquash the
petition for review, filed pursuant to Pa. R.A.P. 1972(7), which
asserts that petitioners are not aggrieved and hence lack standing
to.pursue this appeal. The PUC maiﬁtains‘that petitioners had
access to view the transcripts in the PUC file room during normal
business hours, that they were entitled to purchase transcripts
from the court reporter and that in this particular case the
Administrative Law Judge made his personal copy available. The
PUC also asserts that the petitioﬁ for review is moot because the
PP&L rate case has been concluded before the PUC and is on appeal,
and petitioners therefore have no litigation need for the
transcripts.’

The motions provided for by Pa. R.A.P. 1972 all involve
disposition of a case by an appellate court without reaéhing the
merits. They include motions to transfer, to dismiss for want of
jurisdiction, to dismiss for mootness and to dismiss for failure

to preserve an issue or for other waiver of the right to appeal,




as well as "(7) [t]o guash for any other reason appearing on the
record.” Pa. R.A.P. 1972(7). 1In the case sub judice, petitioners
requested copies of hearing transcripts at reproduction cost or
temporary custody cof transcripts for the purpose of making their
own reproducéions. The PUC denied petitioners' spécific request;
hence, petitioners were "aggrieved" by that denial. Whether
petitioners are in fact entitled to have their request granted, or
whether the PUC's current practices satisfy the statutory
requirements, 1is the precise issue to be decided upon the merits
of this appeal. Consequently,.the PUC's motion to quash for lack
of standing wiil be denied.

A motion to dismiss for mootness is .provided for by Pa.
R.A.P. 1972(4). This court will dismiss an appeal as moot unless
an actual case or controversy exists at all stages of the judicial

or administrative process. Cytemp Specialty Steel Div., Cyclops

Corp. v. Pennsylvania Public Utility Comm'n, 563 A.2d 593, 596

(Pa. Cmwlth. 1989[. Exceptions to this principle are made where
the conduct complainéd of is capable of repetition yet likely to
evade review, where the case involves issues important to the
public interest or 'where a party will suffer"some detriment
without the court's decision. Id. |

The present case is technically moot because the
petitioners have not intervened in the appeal from the PUC's
decision in the underlying rate case and thus no longer have use

for a transcript. Nevertheless, the court regards the issue



presented here as one likely to be repeated yet evade review, and
also as one involving an important public interest. Therefore, we
deny the PUC's motion to quash. However, since the PUC stated a
colorable argument that the present case is moot, we also deny
petitioners' request for an award of attorney's fees relating to
the motion.
I1.

We now turn to the merits of this appeal.’ Section 1(2)
of the Act, in relevant part, defines “public record" as:

[A)lny minute, order or decision by an agency

-fixing the personal or property rights,

privileges, immunities, duties or obligations

of any person or group of persons: Provided,

That the. term "public records" . . . shall

not include any record, document, material,

exhibit, pleading, report, memorandum or

other paper, access to or the publication of

which is prohibited, restricted or forbidden
by statute law or .order or decree of court.

65 P.S. § £6.1(2). Petitioners note that the courts have held

many different kinds of documents to be public records.

In Consumer Educ. and Protective Ass'n v. Southeastern.

Pennsvlvania Transportation Authority, 557 A.2d 1123 (Pa. Cmwlth.

1989), this court noted previous holdings that documents
constitute public records if they form the basis for an agency

decision or if they constitute an essential component of an agency

*Our scope of review under the Act is limited to determining
whether the agency's denial of the petitioner's request was for
just. and proper cause. Pennsylvania Coal Ass'n v. Environmental
Hearing Bd., 654 A.2d 122, 123 (Pa. Cmwlth. 1995).




decision; Id. at 1127. The court approved as within the
definition of public records, among other types of documents
requested, documents referred to by witnesses in the course of
testimony that were relied upon in the preparation of testimony
and written testimony. Id. at 1126.

Nonetheless, the PUC argues that hearing .transcripts
should be deemed to be outside the definition of "public records”
in the Act because they are specifically addressed in numerous
regulations.4 This court disagrees that hearing transcripts are
or should be excluded from the sweeping definition of "public
recoras" provided by § 1(2) of the Aﬁt and by numerous judicial
interpretations.  In particular, this .court has held that <the
definition of "minute, order or decision" of an agency ‘includes
documents that are essential to the agency's decision, which in
turn means that the decision must have been contingent upon the
information contained in the document and could not have been made

withcout it. Nittany Printing & Publishing Co., Inc. v. Centre

County Bd. of Comm'rs, 627 A.2d 301, 303-4 (Pa. Cmwlth. 1993).

Indeed, at oral argument, counsel for the PUC conceded that the
transcripts of the "direct" testimony of witnesses, which are pre-
prepared and submitted prior to the héaring are considered public
records. The PUC's argument that the cross examination of those

witnesses (which occurs at the hearing and is stenographically

‘See pp. 2-3, infra.



transcrised)Ais not similarly a public record cannot withstand
logical scrutiny. Although prepared in a different manner, the
evidence is of eqgual weight and is used by the PUC for the same
purpose in reaching its decision. Thus, we conclude that the
transcripts sought here are public records within the meaning of
§ 1(2) of the Act. The transcript of testimony and evidence, upon
which the PUC's decision is based, unquestionably falls within
this definition.’
CIIT.
" The next question 1is whether the -‘PUC's current

arrangements for pefsons to obtain copies of transcripts complies
with the mandates of § 3 of the Act, relating to extracts, copies,

photographs or photostats. Section 3 provides:

Any citizen of the Commonwealth of
Pennsylvania shall have the right to take
extracts or make copies of public records and
to make photographs or photostats of the same
while such records are in the possession,
custody and control of the lawful custodian
therecf or his authorized deputy. The lawful

>The exception in § 1(2) for materials that are forbidden or
restricted -from publication expresslv requires "statute law" to
establish such an exception. Although agency regulations duly
adopted pursuant to a statutory grant of authority have the force
and effect of law, Teledyne Columbia-Summerhill Carnegie v.
Unemployment Compensation Bd. of Review, ©34 A.2d 665, 668 (Pa.
Cmwlth. 1993), they are not statutes. _

The courts have held repeatedly that the citizen's"
interest or purpose in seeking a public record is irrelevant.
Wiley v. Woods, 393 Pa. 341, 350, 141 A.2d 844, 849 (1958);
Envirotest Partners v. Department of Transportation, 664 A.2d 208,
212 (Pa. Cmwlth. 1995).
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custodian ,of such records shall have the
right to adopt and enforce reasonable rules
governing the making of such extracts,
copies, photographs or photostats.

65 P.S. § 66.3, Petitioners note that in Hoffman v. Pennsylvania

Game Comm'n, 455 A.2d 731 (Pa. 'melth. 1883), once the court

determined that the 1list of names.of subscribers to a magazine
published by the Game Commission constituted a public record, the
court left to the discretion of the agency the manner in which the
information was to be afforded, "whether to be reproduced by means
- brought to it by the applicant or by means at hand in the agency
at the applicant's lcost.“- Id. at 734. The court added: "We
expect that the ageﬁcy will provide for the implementation of our
order in an efficient manner, fair and suitable for all
concerned." Id. |
Here, the PUC has adopted a regulation in the exercise
of this discretion:
(a) A party or other person desiring
copies of the transcript may obtain copies

from the official reporter upon payment of
the fees fixed therefore.

52 Pa. Code § 5.254(a).
Moreover, this regulation mirrors 1 Pa. Code §35.133(a),

‘relating to copies of transcripts, in the General Rules of
Administrative Practice and Procedure, which provides:

The agency will «cause to be made a
stenographic record of all public hearings
and the copies of the transcript thereof as
it requires for its OWn  purposes.



Participants desiring copies of the
transcript may obtain copies from the
official reporter upon payment of the fees
fixed therefor.
The PUC also notes that various other administrative agencies
require by regulation that transcripts be purchased from the

official court reporter, e.g., the State Civil Service Commission
in 4 Pa. Code § 110.4(a), which provides: "Parties shall make
arrangements to purchase copies of the transcript directly with
the reporting service." Further, Chapter 50 of the Pennsylvania
Rules of Judicial Administration, 201 Pa. Code Rules 5000.1 -
5000.13, relating to uniform rules governing court reporting and
transcripts in the-ﬁnified judicial system, provides that a court
reporter is under no obligation to file or certify a transcript in
the absence of full payment or provision of adequate security.
Thus, the PUC argues that the commonality of these
regulations supports its contention that its regulation and its

agreements with court reporting firms under it constitute
"reasonable rules governing the making of . . . copies" as
authorized by § 3 of the Act. The policy behind its regulation
and its contracts, the PUC points out, is that base rate cases are
voluminous (cross-examingtion transéripts in one case  allegedly
exceeded 20,000 pages, énd the case involved nearly B00 parties of
record) and the court reporting firms have resources to meet
turnaround and copying requirements that the PUC lacks. The PUC

contends that a comparison to cost of —reproduction is

10



inappropriate because the court reporter is being compensated for
professional = services, 1i.e., stenographic recording of the
testimony and preparatioﬂ of the original transcript, as well as
for the cost of reproduction. The PUC notes that its current
system does.got preclude anyone from examining the records free of
cost but simply provides an equitable means of distributing all of
these costs among the litigants. It argueg that petitioners’
demand here is contrary to the general principle that parties pay
their own costs to advance their private interests through
litigation and that the public should not be required to
underwrite sucﬁlexpenses.

We agreé that under all the above-described
circumstances the PUC's reproduction policy is reasonable. In
this regard, it must be noted that petitioners make no claim that
they are unable to pay the court reporters' charges, only that
they -- and other litigants -- should not have to. We do not here
decide the reasonableness of the PUC's regulation with respect to
a litigant who makes a showing of need for the transcript and
financial inability to pay, such as would qualify for in forma
pauperis status in the courts.

'Moreover, we do. not havé before us a member of the
public or the media who has requested some portion of a transcript
for non-litigation purposes, and we do not address the
reasonableness of the policy in such circumstances. We decide

only that as to litigants able to pay,-the procedure adopted and

11



enforced by the PUC for obtaining copies of transcripts 1is
reasonable, ' and thus satisfies the requirements of the Act.
Accordingly, the PUC's adjudication denying petitioners' request

is affirmed.

BONNIE BRIGANCE LEADBETTER, Judge

Judge Pellegrini -concurs in result only,

12



IN THE COMMONWEALTH CQURT OF PENNSYLVANIA

SIERRA CLUB, THE COMMISSION ON
ECONOMIC OPPORTUNITY OF LUZERNE

COUNTY, and ERIC JOSEPH EPSTEIN, :
Petitioners : NO. 1826 C.D. 1995

v.
PENNSYLVANIA PUBLIC UTILITY

COMMISSION,
Respondent

O RDER

AND NOW, thliS 12th day of Novemher , 1997, the
motion of the Pennsylvania Public Utility Commission to quash the
petition for review is denied. The adjudication of the

Pennsylvania Public Utility Commission is hereby affirmed.

RD |
CERTIFIED FROM THE RECO Leachlacdle., -
ANDORDEREX” BONNIE BRIGANCE LEADBETTER, Judge
NOV 1 2 1997

'eputy Prothonotary - Chief Clerk



IN THE COMMONWEALTH COURT OF PENNSYLVANIA

SIERRA CLUB, THE COMMISSION ON

ECONOMIC OPPORTUNITY OF LUZERNE

COUNTY, and ERIC JOSEPH EPSTEIN,
Petitioners

No. 1826 C.D. 1995
ARGUED: November 20, 1936
v. .

PENNSYLVANIA PUBLIC UTILITY
COMMISSION,
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Respondent

BEFORE: HONORABLE JAMES GARDNER COLINS, President Judge
HONORABLE BERNARD 1I.. McGINLEY, Judge
HONORABLE DORIS A. SMITH, Judge
HONORABLE DAN PELLEGRINI, Judge
HONORABLE JAMES R. KELLEY, Judge
HONORABLE JIM FLAHERTY, Judge
HONORABLE BONNIE BRIGANCE LEADBETTER, Judge

CONCURRING AND DISSENTING FILED: . November 12, 1997
OPINION BY JUDGE SMITH

I join in the majority’s denial of the motion to quash
the petition for review on the grounds of lack of standing or
mootness. On the merits, I emphatically agree with the majority’s
conclusion that transcripts of hearings before the Pennsylvania
Public Utility Commission (PUC) are within the definition of
"public record" in Section 1(2) of the Act commonly known as the
Right-to-Know Act (Act), Act of June 21, 1957, P.L. 390, as
amended, 65 P.S. §66.1(2). I respectfully dissent, however, from
the determination that the PUC’s practice of requiring litigants to
secure copies of transcripts from court reporting firms with whom

the PUC has entered intoc contracts, at terms and conditions



specified by the reporting firms, constitutes compliance with the
provisions of Section 3 of the Act, 65 P.S. §66.3.

Section 3 provides as follows:

Any citizen of the Commonwealth of

Pennsylvania shall have the right to take

extracts or make copies of public records and

to make photographs or photostats of the same

while such records are in the possession,

custody and control of the lawful custodian

thereof or his authorized deputy. The lawful

custodian of such records shall have the right

to adopt and enforce reascnable rules

governing the making of such extracts copies

photographs or photostats,
Further, the PUC’s regulation at 52 Pa. Code §5.254(a) provides: "A
party or other person desiring copies of the transcript may obtain
copies'from the official reporter upon payment of the fees fixed
therefore [sic]." Pursuant to this provision the PUC has entered
into contracts that permit court reporters to set the fees that
they will charge to parties.or other persons requesting copies of
transcripts and that also prohibit the PUC from providing copies.

First, I point out that Section 2 of the Act, 65 P.S
§66.2, provides: "Every public record of an agency shall, at
reasonable times, be open for examination and inspection by any
citizen of the Commonwealth of Pennsylvania.® The right to make
photocopies of public records in Section 3 is the counterpart of
the right to inspect. 1In many situations, of which the present
case is but one example, the right to inspect without the right "to
make photographs or photostats" would be of little use to the

person requesting access. The two provisions together establish

DAS-2



the basic substantive right of access conferred by the Act. Cases
interpreting the Section 3 right‘to copy public reéords have held
uniformly that the authority to set "reasonable rules" governing
the making of copies refers to providing means of copying that are
not bﬁrdensome to either party aﬁd_that do not require the person
making the request to pay more than the actual, reasonable cost of

reproduction.

In Hoffman v. Pennsylvania Game Commission, 455 A.284 731

(Pa. Cmwlth. 1983), the Court first determined that a 1list of
subscribers to a magazine published by the Pennsylvania Game
Commission constituted a public record; it then addressed the
questibn of making copies. "[Section 3] makes it clear that any
citizen has the right to make copies, including photographic ones,
while the records remain in the custody of the agency, authorizing
the agency’s custodian to apply reasonable rules governing the
making of copies." Hoffman, 455 A.2d at 734. The Court stated
that the applicant had no right to demand the. "addressograph
labels" that he tentatively sought, but the Court would leave to
the aéency‘to determine how the information would be supplied;
"whether to be reproduced by means brought to it by the applicant
or by means at hand in the agency at the applicant’s cost." Id.
In Dooley Vv. Tuzerne County Bd. of Assessment Appeals, 649 A.2d
728, 729 (Pa. Cmwlth. 1994), the Court noted that in Hoffman the

agency was afforded discretion as to the means of providing copies,

DAS-}




whether e1ectronic or otherwise, but "[t]he agency’s discretion was
limited to reproduction procedures and costs."®

From the time ﬁf the earliest interpretations of the Act,
the courts have found in it a principle that the identity of the
person makiﬁg the request, so long as he or she is a citizen of the
Commonwealth, and the person’s reason for making the‘request are
irrelevant. In Marvel v. Dalrymple, 393 A.2d 494, 497 (Pa. Cmwlth.
1978), the Court stated:

As Wiley v. Woods, [393 Pa. 341, 141 A.2d 844
(1958) ], makes abundantly clear, any citizen

. may seek examination of any ‘public record’.
This right to examine is not dependent upon
any other personal or . property right,
privilege or immunity he may otherwise enjoy
but rather whether the documents sought in the
case are within the intended framework of any
‘minute, order or decision ... fixing the
personal or property rights, privileges,
immunities, duties or obligations of any
person or group of persons.’ (Emphasis
added.) .

In Hoffman the Court stated that the heart of the state agency’s
resistance'seemed to be that the applicant sought the list of names
of subscribers to the magazine for commeréial purposes or perhaps
distributign of products or even literature in competition with the
agency’s magazine. Citing Maxrvel, the Court in Hoffman rejected
the notidn that such considerations play any role in the analysis
6f requests under the Act. In sum, a requested document is a
public record or it is not; if it is, then any citizen has full

rights of access to it, and the agency’s discretion in setting

DAS-4



rules governing the right to make copies is limited to reproduction

procedures and costs.

The majority’s analysis violates the principle from

Wiley, Hoffman, Marvel and many other cases by creating, without

any basis in the Act, two classes of applications and applicants.
The transcripts that Petitioners here seek to copy or to have
copied for them at the cost of reproduction are public records in
the possession and custody of the PUC. BAs Petitioners note, the
PUC regards the transcripts as public records. The request for
proposal RFP 1995-01, Article IX, 91, states: "“Because the
transcript is a public record, the Commission reserves the right to
allow any member of the public to examine the transcript in the
public files of the Commission’s Harrisburg or regional offices."
The transcripts are purportedly not in the Ycontrol" of the PUC
only because the PUC has-voluntarily entered into a contract in
which it has agreed not to permit copying of the transcript that it
purchased‘from the court reporting firm. The majority approves
different treatment for these requests for public records based
upon the reason for the reqﬁest.

There is no dispute that a court reporter’s production of
a transcript constitutes a valuable professional service and that
‘the cost of such a transcript, especially when it is voluminous,
may be substantial. The PUC has argued that its procedure
reasonably assesses the cost of transcripts to those persons
appearing in litigation before it. The majority’s acceptance of

DAS-5



this proéosition, however, reintroduces the concept that the reason
for a citizen’s request to inspect and to copy has some bearing on
his or her rights under the Act. The Supreme Court in Wiley
rejected this idea as inimical to the underlying purposes of the
Act within a year of its adoption. I believe tha£ this principle
should be followed in this case and that the Petitioners’ requests

for copies of transcripts in some reasonable form, at the cost of

Y,

DORIS A. SHMITH, Judé//’

reproduction, should be granted.

Judges Kelley and Flaherty join in
this. concurring and dissentinfs ovinion.



IN THE COMMONWEALTH COURT OF PENNSYLVANIA

SIERRA CLUB, THE COMMISSION ON
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BEFORE: HONORABLE JAMES GARDNER COLINS, President Judge
HONORABLE BERNARD L. McGINLEY, Judge
HONORABLE DORIS A. SMITH, Judge
HONORABLE DAN PELLEGRINI, Judge
HONCRABLE JAMES R. KELLEY, Judge
" HONORABLE JIM FLAHERTY, Judge
HONORABLE BONNIE BRIGANCE LEADBETTER, Judge

DISSENTING QOPINION
BY JUDGE KELLEY FILED: November 12, 1997

I emphatically jein in Judge Smith’s well reasoned
concurrence and dissent but write separately to emphasize one
important point.

In the present case, the lawful custodian of the
requested . transcripts or public records is the PUC. Under
section 3 of the Act, commonly known as the Right-to-Know Act
(Act) ,! aﬁy citizen of the Commonwealth clearly has the right to
take extracts or make copies of public records whiLe such records
are in the possession, custody or control of the lawful custodian

thereof, or his authorized deputy. However, what has transpired in

' Act of June 21, 1957, P.L. 390, as amended, 65 P.S. § 66.3.




this case, as pointed out by Judge Smith, is that the transcripts
are purportedly not in the “control" of the PUC, because the PUC
has voluntarily entered into“a contract in which it has agreed not
to permit copying of the transcripts that it purchased from the
court reporting firm. As such, any citizen desiring a copy of the
trapscript as a public record is forced to bear the consequences of
the PUC’s actions by obtaining a copy of the transcript from an
entity other than the custodian énd by paying a rate set by the
court reporting firm. This, I believe, is in contravention of the
"reasonable rules" requirement of section 3 of the Act, as
interpreted by case 'law, to mean the authority to provide a means
of copying that is not burdensome to either party and does not
require the person making the request to pay more than the actual,
reasonagle cost of reproduction.

The majority sanctions the PUC’s actions by holding that
the PUC’s scheme for providing a citizen with a copy of a public
record is .reasonable in accordance with section 3 of the Act.
However, the entire policy devised by the PUC for the making of
copies of transcripts flies in the face of section 3 of the Act.
It dees not matter, as suggestad by the wajority, %hether a citizen
requesting a public record can pay for the copies. What matters is
- that a citizen not be required through a custodian’s "reasonable
rule® fb obtain a copy of a public record from an cutside entity
and to pay more than the actual, reasonable cost of reproduction.

A custodian’s relinquishment of control of the public records

JRK-2




clearly has the potential for this result as evidenced by the facts

of this case.

Aécordingly, I would hold that the PUC’s reproduction

pelicy is viclative of section 3 of the Act.

@uﬁs R. KELLEY, Judge

Judge Smith joins in this dissenting opinion.

JRK-3



Pa.Russell PP&L._.. N

Associate General Counsel Two North Ninth Street A
Tel, §10,774-4254 Fax 610.774.6726 Allentown, PA 18101-1179 .~ o8
E-mail: perussell@papl.com Tel. 610.774.5151 °

R-009437/

December 15, 1997 RECEIVED

FEDERAL EXPRESS

. DEC 15 1997
James J. McNulty, Esquire
Prothonotary PA PUBLIC UTILITY CORMISS
Pennsylvania Public Utility Commission PROTHONOTAFY S iISSION

P. O. Box 3265
Harrisburg, Pennsylvania 17105-3265

Re: Popowsky v.
Pennsylvania Public Utility Commission

695 A.2d 448 (Pa. Cmwith. 1997) Kok

Dear Mr. McNulty:

Enclosed is the response of PP&L, Inc. ("PP&L" or the “Company”) to
your letter dated November 3, 1997, regarding the above-captioned case. In that
case, the Commonwealth Court reversed the portion of the Commission Order at
Docket No. R-00943271, which rejected an OCA proposed adjustment to reflect the
impact of uncollectible revenue on PP&L’s Gross Receipts Tax obligations.
Commission staff informally granted the Company’s request for an extension of time
to submit its response.

As noted in your letter, the annual rate impact of this adjustment is only
$745 000. This amount is de minimis in comparison to PP&L’s total annual retail
revenues of approximately $2.4 billion. Adjusting current retail rates by this amount
would be extremely difficult and potentially confusing to customers. Accordingly,
PP&L is proposing not to make an immediate retail rate adjustment to reflect the
Commonwealth Court's action.,

Rather, PP&L proposes to reflect both the one-time adjustment and the
going forward rate impact of this issue in the retail rates that will be set at the conclu-

sion of its Restructuring Plan proceeding at Docket No. R-00973954. The details of
PP&L's proposed approach are set forth in Attachment A to this letter.

JOCUMENT
FOLDER v



James J. McNulty, Esquire -2- December 15, 1997

Pursuant to the instructions in your letter, PP&L has served a copy of
its proposal on all active parties in the Company’s retail base rate proceeding at
Docket No. R'00943271.

Pursuant to 52 Pa. Code § 1.11, the enclosed document is to be
deemed filed on December 15, 1997, which is the date it was deposited with an over-
night express delivery service as shown on the delivery receipt attached to the mail-
ing envelope.

In addition, please date and time-stamp the enclosed extra copy of this
letter and return it to me in the envelope provided.

If you have any questions regarding this letter or Attachment A, please

call.
Very truly yours,
Paul E. Russell
Attachment

cc.  Alphonso Arnold, Esquire
Certificate of Service
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. ..achment A

PP&L, Inc.
Proposed Rate Changes to Reflect
GRT Adjustment
695 A.2d 448 (Pa. Cmwlth. 1997)

» The effect of the Commonwealth Court's remand of a proposed adjustment
associated with recovery of state Gross Receipts Tax on uncollectible reve-

nues is $745,0_00 annually, or $62,083 per month.

¢ Under the current schedule, PP&L expects to receive a Commission order in
its Restructuring Plan proceeding at Docket No. R-00973954 by April 30,
1998. The rate changes approved by the Commission in that proceeding will

be effective on January 1, 1999,

e PP&L proposes to establish a regulatory liability for amounts, which are asso-
ciated with the remanded issue, recovered through existing retail customer

rate charges from September 28, 1995 through December 31, 1998.

o PPA&L will offset this regulatory liability against the regulatory asset arising
from implementation of the Company's retail access pilot program (Docket
No. P-00971183) and reflect the net amount in a one-time adjustment to retail

customer rates beginning January 1, 1999,

) QCKisy Eﬁ::;,l; JOCUMENT
DEC 18 1887 FOLDER




¢ The total rate charges approved by the Commission in PP&L’s Restructuring
Plan proceeding will be reduced from their existing levels (which were
approved by the Commission at Docket No. R-00943271) by $745,000 so that
going-forward retail customer rates will reflect the full effect of the remanded

rate case adjustment.
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Re: Docket No. R-00943271

CERTIFICATE OF SERVICE

| hereby certify that | have this day served a true copy of the
foregoing documents upon the active participants listed below, in accordance

with the requirements of § 1.54 (relating to service by a participant):

FIRST CLASS MAIL

Irwin A. Popowsky, Esquire
Office of Consumer Advocate
1425 Strawberry Square
Harrisburg, Pennsylvania 17120

Bernard A. Ryan, Jr., Esquire
Office of Small Business Advocate
Suite 1102, Commerce Building
300 North Second Street
Harrisburg, Pennsylvania 17101

Johnnie E. Simms, Esquire

Office of Trnal Staff

Pennsylvania Public Utility Commission
P. O. Box 3265

Harrisburg, Pennsylvania 17105-3265

David M. Kleppinger, Esquire
McNees, Wallace & Nurick

P. O. Box 1166

100 Pine Street

Harrisburg, Pennsylvania 17108

-1 -




D. Jane Drennan, Esquire
Sarah E. Tomaity, Esquire
Drennan & Associates
1216 16th Street, N.W.
Washington, DC 20036

David A. McCormick, Esquire
Department of the Army

. Office of the Judge Advocate General
801 North Stuart Street

Arlington, Virginia 22203-1837

James Melia, Esquire

Kirkpatrick & Lockhart

The Payne Shoemaker Building

240 North Third Street

Harrisburg, Pennsylvania 17101-1507

Joan Q. Brandeis, Esquire

Schnader, Harrison, Segal & Lewis
Suite 3600

1600 Market Street

Philadelphia, Pennsylvania 19103-4252

Wayne M. Thomas, Esquire

Kohn, Nast & Graff, P.C.

1101 Market Street, 24th Floor
Philadelphia, Pennsylvania 19107

Mr. Craig R. Kuennen

Energy Services Manager

Commission on Economic Opportunity
211 South Main Street

Wilkes-Barre, Pennsylvania 18701-1596

Alan J. Barak, Esquire
Mid-Atlantic Energy Project
3700 Vartan Way

Harrisburg, Pennsylvania 17110




Robert P. Haynes, Ill, Esquire

Mette, Evans & Woodside

3401 North Front Street

Harrisburg, Pennsylvania 17110-0950

Stephen J. Selden, Esquire
Assistant General Counsel
Bethlehem Steel Corporation
Eighth & Eaton Avenues
Bethlehem, Pennsylvania 18016

Kenneth Zielonis, Esquire
Stevens & Lee

208 North Third Street, Suite 310
Harrisburg, Pennsylvania 17101

Mr. Eric J. Epstein
2308 Brandywine Drive
Harrisburg, Pennsylvania 17110

(D857

Paul E. Russell

Dated: December 15, 1997
at Allentown, Pennsyivania
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JOAN L. STEHULAK, ESQUIRE 434 MAIN CAPITCL BUILDING
DEPUTY PROTHONQTARY PO.BOX 624
’ L PENNSYLVANIA 17108
SHIRLEY BAILEY HARRISBURG, PENNSYL,

CHIEF CLERK December 15’ 1997 TV 7e7-61an

Susan T. Povilatitis, Esquire KJr
PA Public ‘Urility Commission .
P.0O. Box 3265 I P,
Harrisburg, PA 17105-3265 LT e e
: B "'I/ "??’JT-':'
Bohdan R. Pankiew, Esquizre R A PN T
PA Public Utility Commission P ~L
P.0O. Box 3265 ST T -
Harrigburg, PA 17105-3265 ty T

;
John F. Povilaitis, Esquire s

PA Public Utility Commission L ol UME

P.0O. Box 3265 IR

Harrisburg, PA 17105-3265
.RE: SIERRA CLUB, THE COMMISSION ON ECONOMIC OPPORTUNITY OF LUZERNE
COUNTY, AND ERIC JOSEPH EPSTEIN

a

oy

PETITIONERS
v

PENNSYLVANIA PUBLIC UTILITY COMMISSION OCKETE

RESPONDENT ' ”
JAN 7 1998

NO. 0992 M.D. ALLOCATUR DOCKET 1997

ﬁﬁﬁjﬂzﬂj“——_—————“

Dear Respondent:

Pursuant to Pa. R.A.P. 1112 (b) this is to advise that a Petition for
Allowance of Appeal has been filed and docketed at the above-captioned number.

The Brief in ngosition or a leatter stating that a Brief in Opposition to
the Petition for Allowance of Appeal will not he filed, is required to be filed
within fourteen days after service of the Petition for Allowance of Appeal.

Vary truly youxrg, ¢

Shirley iley,

Chief Clerk
SB/ak
c: PUC
COMMONWEALTH 1826CDS5
Coling, PJ, McGinley, Smith, Pellegrini, Kelley, Flaherty, LEADBETTER, JJ

Alan J. Barak, Esquire

SUCKETED

DEC 2.: 6274,



1417 Blue Mtn Plwy
Hartishurg PA 17107

HT-540-5106 v.

Aan J Barak -

borok@ine.ane. ot
/—\l[orney al Law ige.apc.ory

December 12, 1997

Office of the Prothonotary ™ TT{’fTT_'—L‘—‘/—'"ﬂj_. iy
Supreme Court of Pennsylvania iy AR S
434 Main Capitol BEC 15 1997
Harrisburg, PA 17120

pa LUl
RE: Petition for Allowance of Appeal | AW RUBREAL

Alternative Notice of Appeal
Commw. Ct Docket No. 1826 C. D. 1995

Dear Sirs:

Enclosed please find for filing an original and eight copies of the Petitioners’ Allocatur
Petition in the above-referenced proceeding, as well as our check in the amount of
$565.00 as payment of our filing fee. Please note that this filing is in the alternative:

Allocatur and Notice of Appeal.

A copy of our Petition has been served upon each of the parties as indicated in our
attached Certificate of Service.

We have also enclosed an ‘office copy' which we would appreciate having time-
stamped for our files. There is a return envelope with postage prepaid.

Sincerely,
/s
Mary Lou Morin
Secretary to Alan J. Barak

Counsel for the Petitioners

mim
enclosures

cc: Service List

CA_PENNRGU_LITIG\TRANVSUPREMEVLLOCATU LTR
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 BEFORE THE
SUPREME COURT OF PENNSYLVANIA

Sterra Club, the Commission on Economic
Opportunity of Luzerne County, and
Eric Joseph Epstein,

Petitioners

V. Docket No.
Commw, Ct
Pennsylvania Public Utility Commission, Docket No. 1826 C. D. 1995
Respondent

CERTIFICATE OF SERVICE

I hereby certify that | have this, the 12th day of December 1997, served a
true copy of the PETITION FOR ALLOWANCE OF APPEAL filed on behalf of the
Petitioners upon the following parties of record to this proceeding by First Class Mail,
addressed as follows:

Susan T. Povilaitis, Esq. (PUC) Daniel R. Schuckers, Prothonotary
Bohdan R. Pankiew, Esq. Commonwealth Court of Pennsylvania
John F. Povilaitis, Esq. Sixth Floor - South Office Building

PA Public Utility Commission Harrisburg, PA 12120

P.O. Box 3265

Harrisburg, PA 17105-3265

/s

Alan J. Barak (Sup.Ct. No. 67886}
Attorney for Petitioners

1417 Blue Mountain Parkway
Harrisburg, PA 17112
717/540-5106 voice
717/541-1970 fax

CL_PENNRG'_LITIGITRANSUPREMEWLLOCATR.COS




1417 Blue Min Py
Herushiarg PA 17112

arak sl

bek@ige ape oy

an J. B

Attorney al Law

Decembper 12, 1997

Daniel R. Schuckers, Prothonotary
Commonwealth Court of Pennsylvania
Sixth Fleor, South Office Building
Harrisburg, PA 17120

RE: Sierra Club, et al. v. Pennsylvania Public Utility Commission, No. 1826 C.D.
1995 (Order of Nov. 12, 1997)
Alternative Notice of Appeal (and Allocatur Petition)

Dear Mr. Schuckers:

Enclosed please find for your files, pursuant to Pa. R.A.P. a copy of our Allocatur
Petition to the Supreme Court and our alternative Notice of Appeal of the Nov. 12,
1997 Opinion and Order of the Commonwealth Court.

A copy of our Notice has been served upon each of the parties.

We have also enclosed an ‘office copy' which we would appreciate having time-
stamped for our files. There is a return envelope with postage prepaid.

Sincerely,
/s
Mary Lou Morin

Secretary to Alan J. Barak
Counsel for the Petitioners

/mim
enclosure

cc: Service List

Ch_PENNRG_LITIGTTRAMSUPREMECOMMWALTR




COMMONWEALTH OF PENNSYLVANIA
BEFORE THE SUPREME COURT

Sierra Club, the Commission on Economic
Opportunity of Luzerne County, and

Eric Joseph Epstein,
Petitioners

V.

Pennsylvania Public Utility Commission,

Respondent

Docket No.

Commw. Ct
Docket No. 1826 C. D. 1995

PETITION FOR ALLOWANCE OF APPEAL
from the En Banc Order of the Commonwealth Court of Pennsylvania,
1826 C. D. 1995, Filed November 12, 1997,
Reversing a Commonwealth Court panel’s Order of July 22, 1896,
and sustaining a denial of a Right to Know Law demand
against the Pennsylvania Public Utility Commission, of June 22, 1995

Alan J. Barak,
Attorney for Petitioners

1417 Blue Mtn Parkway
_ Harrisburg PA 17112

717/541-1967 (voice)
717/541-1970 (fax)

Dated: December 12 1997




