PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA 17105-3265


	
	    Public Meeting held July 8, 2015



	Commissioners Present:

Gladys M. Brown, Chairman
John F. Coleman, Jr., Vice Chairman
James H. Cawley
Pamela A. Witmer
Robert F. Powelson


	


	Roger McCall 

v.
	  C-2013-2393779

	
	

	Pennsylvania Electric Company


	


OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Rescission or Amendment (Petition), filed by Roger McCall (Complainant) on March 2, 2015, relative to the above-captioned proceeding.[footnoteRef:1]  Pennsylvania Electric Company (Penelec or Respondent) filed an Answer to the Petition (Answer) on March 16, 2015.  For the reasons that follow, we shall deny the Petition. [1: 	 	While the Complainant’s Petition was labeled “Exceptions,” it will be treated as a Petition for Rescission or Amendment for the reasons set forth below.    ] 


  
History of the Proceeding

		On November 18, 2013, Mr. McCall filed a Formal Complaint against Penelec, alleging that Penelec had not read the meter at a rental property owned by the Complainant and requesting that Penelec conduct meter readings at the start and end of service with the customer present or accept meter readings phoned in by the Complainant.

		On December 12, 2013, Penelec filed an Answer and New Matter.

		A telephonic hearing was held on December 3, 2014.  The Complainant appeared pro se and offered one exhibit that was admitted into evidence.  Penelec was represented by counsel who offered four exhibits that were admitted into evidence and presented the testimony of three witnesses.  

		During the hearing, counsel for Penelec requested permission to submit Respondent’s Exhibit 4 into the record after the hearing.  The Complainant did not object to the admission of the Respondent’s exhibit at that time.  Tr. at 119-120.  Administrative Law Judge (ALJ) Dennis J. Buckley held the record open for the receipt of the Respondent’s exhibit, which was submitted on December 4, 2014.  On December 11, 2014, consistent with the ALJ’s December 3, 2014 Post-hearing Order, the Complainant filed an Objection to the admission of the Respondent’s Exhibit 4.  On December 16, 2014, the Respondent filed a Reply to the Complainant’s Objection.  By Second Post-hearing Order dated December 17, 2014, the ALJ denied the Complainant’s Objection, finding that the Respondent’s exhibit was timely filed in conformance with the ALJ’s directive at the evidentiary hearing.            

		The record consists of two transcripts, totaling 138 pages, and the Parties’ exhibits.  The record was closed on December 23, 2014.

		In an Initial Decision, issued on January 22, 2015, ALJ Buckley dismissed the Complaint.  I.D. at 8, 9.  

		On February 11, 2015, Penelec filed a letter indicating that it would not be filing Exceptions.  

		The Complainant filed his Petition on March 2, 2015.  The Petition did not include a Certificate of Service or contain any indication that the filing had been served on Penelec.  Therefore, by Secretarial Letter issued March 3, 2015, the Commission served the filing on the Respondent and indicated that the Respondent had until March 13, 2015, to file a response.  
         
		By Secretarial Letter issued March 10, 2015, the Commission’s Secretary explained that, because the Complainant’s March 2, 2015 filing was not filed within the time frame for filing Exceptions or for filing a Petition for Reconsideration, the Commission exercised its discretion to accept the filing and treat it as a Petition for Rescission or Amendment, which may be filed at any time under 52 Pa. Code § 5.572(d).  The Secretarial Letter also granted the Respondent’s request to extend the period to file its response to the Complainant’s Petition until March 16, 2015.            

		Consistent with the Secretarial Letter, the Respondent filed its Answer on March 16, 2015.      



Discussion

We note that any issue that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

The Public Utility Code (Code) establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. § 703(f) and § 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.
 
A petition to modify or rescind a final Commission decision may only be granted judiciously and under appropriate circumstances, because such an action results in the disturbance of final orders.  City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (1980).  Additionally, we recognize that while a petition under Section 703(g) may raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior order, at the same time “[p]arties . . ., cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them.”  Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (Order entered December 17, 1982) (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick at 559. 

		The Petition relates to the ALJ’s Initial Decision.[footnoteRef:2]  Initially, the ALJ explained that the Complainant is a landlord who has a Continuance of Service Contract with Penelec under which service is placed in the Complainant’s name when a tenant discontinues service.  The ALJ observed that one of Penelec’s service representatives made a mistake by failing to enter into the billing system a meter reading called in by the Complainant and, as a result, the Complainant was incorrectly billed under the Continuance of Service Contract.  As the ALJ noted, an estimated reading was used instead.  I.D. at 7.  The ALJ stated that when the Complainant notified Penelec of the error, Penelec sent the Complainant a corrected bill and provided the Complainant with a designated representative to whom he could provide future readings.  The ALJ concluded that Penelec is permitted to use estimated meter readings in compiling its bills under its tariff and the Commission’s Regulations at 52 Pa. Code § 56.12 and that, accordingly, Penelec did not act unreasonably or violate any provision of the Code or the Commission’s Regulations in this case.  I.D. at 7, 8.               [2: 	 	Because the Complainant did not timely file Exceptions by February 11, 2015, the Initial Decision became final by operation of law.  See, 52 Pa. Code § 5.536(a).  ] 

    
		In his Petition, the Complainant avers that he believes Penelec’s actions were contrary to public policy and the spirit of Penelec’s tariff.  Petition at 1.  The Complainant contends that Penelec’s narrow view of its tariff resulted in customers receiving incorrect bills.  The Complainant argues that other utilities which provide service to the property completed actual meter readings for the services they provided in a reasonable time period.  The Complainant opines that the ALJ should have allowed evidence of the other utilities’ actions to be admitted into the record.  Additionally, the Complainant objects to the ALJ’s admission of one of the exhibits Penelec submitted during the telephonic hearing because the Complainant did not have the opportunity to view the exhibit or to question Penelec about the contents of the exhibit.  Id. at 2.  

		In its Answer, Penelec states that the Complainant’s Petition does not raise any new or novel issues that were not previously heard or considered by the Commission.  Answer at 3.  Penelec avers that the Complainant failed to timely file Exceptions to the Initial Decision and that the Petition does not satisfy the Duick standards.  Id. at 4.

		Based on our review of the record, the Complainant’s Petition, and the Answer thereto, we find that the Complainant has not satisfied the Duick standards.  While the Complainant may not agree with the ALJ’s rulings or Penelec’s actions in this case, the Complainant has simply failed to set forth any new or novel arguments or considerations that were not addressed during the hearing or in the Initial Decision.  Rule 12 of Penelec’s Tariff - Electric Pa. P.U.C. No. 80 is part of the record in this proceeding, was addressed by Penelec’s witness Pamela Jordan during the hearing, and is discussed in the Initial Decision.  See, Respondent’s Exh. 1; Tr. at 59; I.D. at 7.  We agree with the ALJ that Penelec’s tariff and Section 56.12 of our Regulations, 52 Pa. Code § 56.12, allow Penelec to use estimated meter readings for billing purposes and, therefore, that Penelec’s actions here did not constitute a violation of the Code or our Regulations.  

		Likewise, the Complainant’s objections to the ALJ’s procedural rulings do not qualify as new or novel arguments.  The Complainant appears to be challenging the ALJ’s admission of the Respondent’s Exhibit 4.  This exhibit is a two-page record reflecting the dates on which the Complainant’s prior tenant moved out of the property in August 2013 and on which a new tenant moved into the property in October 2013, as well as a meter reading supplied by the Complainant in October 2013.  This exhibit also shows the transfer of responsibility to the Complainant under the Continuation of Service contract from August to October 2013.  These dates and information were previously supplied as part of the testimony of Penelec’s witness Donna Goghnour.  Tr. at 111, 113.  While the Complainant did not object to the admission of the Respondent’s Exhibit 4 during the hearing, the Complainant filed a written Objection regarding the exhibit on December 16, 2014, which was considered and denied by the ALJ in the December 17, 2014 Second Post-hearing Order.  We find that the ALJ properly exercised his discretion under 52 Pa. Code § 5.483 in allowing the exhibit into evidence, and the Complainant has not provided us with sufficient reasons to re-visit the ALJ’s determination.  For these reasons, we shall deny the Complainant’s Petition.                                                      		
Conclusion

For the reasons set forth above, we shall deny the Complainant’s Petition, consistent with this Opinion and Order; THEREFORE,
	
		IT IS ORDERED:  
	
		1.	That the Petition for Rescission or Amendment filed by Roger McCall on March 2, 2015, is denied, consistent with this Opinion and Order.

		2.	That this case shall be marked closed.
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