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OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Joseph P. Carnevale (Complainant) on January 7, 2015, in response to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Ember S. Jandebeur, issued on December 18, 2014, in the above-captioned proceeding.  Replies to Exceptions were filed by PPL Electric Utilities Corporation (PPL or the Company) on January 21, 2015.  For the reasons stated below, we will deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision.

History of the Proceeding

	On May 30, 2014, the Complainant filed a Formal Complaint (Complaint) with the Commission against PPL,[footnoteRef:1] in which he alleged that his electric bills have been inappropriately high for several years and that he cannot afford to pay them.  The Complainant further alleged that PPL has refused to acknowledge that there is a problem with his bills, and that the Company is threatening to shut off his electric service.  The Complainant also averred that his electric bills are significantly higher than those of other homes in his neighborhood.  Attached Response to Complaint ¶ 4.  As relief, the Complainant requested that PPL be directed to check his meter and his entire house to determine why his electric bills are so high.  The Complainant also requested that PPL be made to compensate him for the money he provided the Company as payment for the allegedly incorrect bills, and that PPL offer the Complainant an apology for its inappropriate response to his billing issue.  Attached Response to Complaint ¶ 5. [1: 		The Complaint was served on PPL on June 13, 2014.
] 


	On July 3, 2014, PPL filed an Answer, in which the Company denied that the Complainant was overbilled for electric service, and denied that it did not provide the Complainant the most advantageous payment arrangement to which he is entitled.  PPL asserted that it is in agreement with the decision of the Commission’s Bureau of Consumer Services (BCS) at Case No. 3207619, which directed the Complainant to pay his regular monthly budget bill of $530 plus $84 per month towards his arrearage until the balance is paid in full.[footnoteRef:2]  Answer at 1.  PPL also averred that the Complainant’s meter was tested at 99.7% accuracy, which is within the requirements of Commission Regulations.[footnoteRef:3]  Id. [2: 		The BCS decision at Case No. 3207619 was issued on March 18, 2014.]  [3: 		52 Pa. Code § 57.20(c) states as follows:

No watthour meter which has an error in registration of more than 2.0% at light load or heavy load may be placed in service or allowed to remain in service without adjustment. If, upon installation, periodic or other tests, a watthour meter is found to exceed these limits, it shall be adjusted or removed from service.
] 


		On November 4, 2014, an evidentiary hearing was convened before ALJ Jandebeur.  The Complainant appeared pro se and testified on his own behalf.  PPL was represented by counsel, presented the testimony of one witness, and introduced three exhibits, each of which was admitted into the record.  The hearing generated a transcript of sixty-eight pages.  The record closed on November 20, 2014.

		On December 18, 2014, the Commission issued the Initial Decision of ALJ Jandebeur, which dismissed the Complaint.  I.D. at 7.  As previously noted, the Complainant filed Exceptions[footnoteRef:4] to the Initial Decision on January 7, 2015, and PPL filed Replies to Exceptions on January 21, 2015.   [4: 		We note that the format of the Exceptions does not strictly comply with Section 5.533(b) of our Regulations, which requires that each exception be numbered and identify the finding of fact and conclusion of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  52 Pa. Code § 5.533(b).  Nevertheless, because the Complainant is not represented by legal counsel in this proceeding, we will accept the Exceptions as filed, pursuant to Section 1.2(a) of our Regulations, which provides that our Regulations may be liberally construed to secure the just, speedy, and inexpensive determination of every action or proceeding to which they are applicable.  52 Pa. Code § 1.2(a).] 


Discussion 

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that PPL is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by PPL.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainants shifts to PPL.  If the evidence presented by PPL is of co‑equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of PPL.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

The burden of proof for “high bill” complaints has been explained in Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980) (Waldron), and its progeny.  In Waldron, the Commission adopted the policy of the Michigan Public Service Commission (PSC) policy annunciated in Hallifax v. O & A Electric Co-Op, Case No. U‑5825 (May 7, 1979), which stated that, while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  The Commission stated that it will also consider the following factors:  the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.   Waldron at 100.

The Commission recently explained the burden of proof set forth in Waldron as follows:  

[T]he Waldron Rule allows a complainant to establish a prima facie case in a “high bill” complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high.  In evaluating a “high bill” complaint, the Commission may consider such evidence as “the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.”

Thomas v. PECO Energy Company, Docket No. C-2010-2187197 (Order entered November 15, 2011) at 5, quoting Bennett v. The Peoples Natural Gas Company, Docket No. C-2009-2122979 (Order entered October 13, 2010).

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  It is well settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

ALJ’s Initial Decision 

ALJ Jandebeur made sixteen Findings of Fact and reached four Conclusions of Law.  I.D. at 2-3, 6-7.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

		The ALJ began her analysis by noting that the Complainant’s burden of proof in this proceeding is governed by the criteria set forth in Waldron, supra.  In this regard, the ALJ noted that in Waldron, the Commission concluded that a complainant may establish a prima facie case by showing that:  (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  Id. at 4.  The ALJ further noted that in Milkie, supra, the Commonwealth Court ruled that even where the utility has presented evidence that it tested the customer’s meter and found it to be accurate, the customer may prove his or her case by circumstantial evidence that the metered usage exceeded actual usage.  Id. at 5.

		The ALJ noted the Complainant’s testimony that two people resided at his residence, but stated that the Complainant did not indicate whether there were periods during which visitors would have caused an increase in electricity usage, or whether there were periods during which the Complainant and his wife were away from the residence.  Id. at 5-6.  The ALJ also stated that the potential for energy usage at the Complainant’s residence was unknown because the Complainant refused to have PPL perform an energy usage analysis, despite the Company’s several offers to do so.  In addition, the ALJ noted that PPL removed and tested the Complainant’s electric meter, and that the meter was found to be accurate.  Id. at 6.

		The ALJ also noted that the Complainant questioned the accuracy of the meter test because he was not present when the test was performed.  Nevertheless, the ALJ found that there was no indication or evidence that PPL manipulated the results of the meter test.  The ALJ concluded that the Complainant did not prove that the metered electricity usage exceeded his actual usage.  According to the ALJ, the Complainant did not successfully rebut PPL’s evidence of an accurate meter, but simply accused PPL of lying about the results of the test.  The ALJ asserted that there is not enough evidence on the record to allow a finding that PPL inappropriately billed the Complainant.  The ALJ explained that the record would have been stronger and more useful had the Complainant allowed PPL to conduct a high bill investigation and energy usage analysis.  Id.

		Based on her analysis, the ALJ determined that the Complaint should be dismissed, and that the Complainant must pay his monthly budget billing amount plus the appropriate arrearage payment or risk termination of his electric service.  Id. at 6-7.

Exceptions and Replies

		In his Exceptions, the Complainant states that he does not agree with any part of the Initial Decision.  Initially, the Complainant expresses his belief that he was at a disadvantage in this proceeding because he did not have an attorney and was not able to afford one, though he made a number of attempts to investigate the possibility of securing legal representation.  The Complainant noted his lack of knowledge and understanding of the legal and procedural elements involved in the proceeding.  Exc. at 1.

		In response, PPL contends that the Complainant had more than five months from the date he filed his Complaint until the date of the evidentiary hearing to secure legal counsel.  PPL further states that “[a]s this is not a criminal case, the Complainant is not entitled to a free attorney.”  R. Exc. at 4.  Accordingly, PPL states that any claim by the Complainant that his due process rights were denied are invalid.  Id.

		The Complainant next contends that he made repeated attempts over a three-year period to have PPL troubleshoot or replace his electric meter, which he believed to be faulty, but that PPL refused to honor his request until the Commission directed PPL to replace the meter.[footnoteRef:5]  The Complainant avers that once PPL finally replaced his analog meter with a digital meter, his usage dropped significantly, despite assertions from PPL that such an outcome would not occur.  The Complainant also objects to the fact that he was not permitted to be present during the testing of his old analog meter after it had been replaced, even though he contends he had been told by a Commission representative that he would be able to witness the testing and bring an electrician with him to verify that the test was performed correctly and accurately.[footnoteRef:6]  Id. at 1-2. [5: 		The Complainant testified that the Commission compelled PPL to replace his electric meter.  Tr. at 7.  However, the Complainant did not explain the circumstances under which this allegedly occurred.
]  [6: 		The Complainant did not identify the specific source of this information, or explain the circumstances under which it allegedly was provided to him.] 


		The Complainant also addresses several of the ALJ’s Findings of Fact, beginning with Finding of Fact No. 4, which states that “[t]he Complainant has three (3) window air conditioning units that he uses during the spring and summer.”  I.D. at 2 (citing Tr. at 21).  The Complainant clarifies that the air conditioners are new, energy-efficient units that are used sparingly, and that the electric heat in his home is also used sparingly.  The Complainant further avers that the electric heat is secondary to propane heat in his home, and is shut off at the breaker when not in use.  Exc. at 2-3.

		In response, PPL argues that, regardless of the Complainant’s assertion that the air conditioners are used infrequently, they are still available for use and must be considered in determining the potential for energy usage at the Complainant’s residence.  PPL avers that the Company attempted to meet with the Complainant to conduct a high bill investigation on five separate occasions since 2012, but the Complainant refused to allow PPL to conduct such an analysis.  R. Exc. at 1-2.

		The Complainant next addresses Finding of Fact No. 8, which states that “[f]rom June 17, 2013 to July 17, 2014, the Complainant was supplied electricity through Xoom Energy.”  I.D. at 3 (citing Tr. at 28).  The Complainant avers that he switched to the alternative generation supplier in the hope that the new supplier would represent a solution to his high bill problem.  However, the Complainant notes that his rate under the alternative supplier eventually became higher than that of PPL.  The Complainant argues that PPL’s observation, made at the hearing, that the Complainant had switched to a supplier whose rate was much higher than PPL’s price to compare, was irrelevant to the high-bill issue in this proceeding, because the Complainant is contesting the amount of actual kilowatt-hours billed by PPL, not simply the dollar amount of the bills.  The Complainant contends that, based on PPL’s own billing records, his usage dropped dramatically after the meter was replaced, demonstrating that the old meter was faulty.  The Complainant submits that although PPL’s test of the old meter indicated that it was functioning properly, there are many reasons why such a test could have produced inaccurate results.  Exc. at 3.

		In response, PPL contends that the Complainant does not appear to contest that he contracted with Xoom Energy for his generation supply, or that Xoom Energy had higher rates than many other suppliers.  Accordingly, PPL asserts that Finding of Fact No. 8 was completely accurate.  R. Exc. at 2.

		The Complainant next addresses Finding of Fact No. 11, which states that “[t]he Complainant refused to have an energy use analysis done.”  I.D. at 3 (citing PPL Exh. 2).  The Complainant indicates that he informed Kevin George, a PPL representative, of his willingness to have an energy analysis performed if such an analysis would provide more information regarding his energy usage than he already had.  However, the Complainant asserts that Mr. George could not assure him of such an outcome.  Moreover, the Complainant argues that an energy analysis would have been meaningless because the cause of his high electric bills was a faulty meter, a conclusion that the Complainant asserts was proven by the usage reductions he experienced after the meter was replaced.  Exc. at 3.

		In response, PPL notes the Complainant’s admission that he did, in fact, refuse to allow PPL to conduct an energy analysis at his home.  PPL states that, had the Complainant permitted the Company to perform such an analysis, additional information may have been made available to help explain the Complainant’s electricity consumption.  R. Exc. at 2.

		Finally, the Complainant addresses Finding of Fact Nos. 14, 15, and 16.  Finding of Fact No. 14 states that “[t]he Complainant’s meter was removed on June 17, 2014, and tested and the meter tested accurately.”  I.D. at 3 (citing PPL Exh. 5; Tr. at 42‑43).  Finding of Fact No. 15 states that “[t]he Complainant was not present for the testing of his meter.”  I.D. at 3 (citing Tr. at 52).  Finding of Fact No. 16 states that “PPL tests meters at a facility.  PPL did nothing different with the Complainant’s meter.  His meter was removed and tested at a facility.”  I.D. at 3 (citing Tr. at 42-43).  The Complainant contends that PPL’s witness erred in her testimony that Kevin George was the PPL employee who removed the old meter from his home, causing the Complainant to doubt the propriety of all other aspects of the handing and testing of the meter.  The Complainant also objects, again, to the fact that he was not allowed to witness the testing of the meter with an expert of his own choice, and asserts that PPL did not provide him any test records or data.  Exc. at 3-4.

		In response, PPL denies that it provided no documentation regarding the testing of the Complainant’s meter.  The Company asserts that PPL Exh. 5 indicates that the meter was removed on June 13, 2014, and tested on June 17, 2014, with results showing an accuracy level of 99.7%.  The Company further asserts that PPL Exh. 2 indicates that PPL employee Kevin George contacted the Complainant to schedule an appointment to have the meter removed and tested, and later contacted him to discuss the test results.  In addition, PPL contends that there is no Commission rule or Regulation requiring the Company to permit Complainants to attend a meter test within the testing facility.  R. Exc. at 3-4.  PPL also states that the Complainant never requested the opportunity to access the meter in order to obtain additional testing.  Id. at 4.

		In addition to his arguments regarding the Findings of Fact discussed above, the Complainant also addresses the ALJ’s discussion of the Waldron criteria.  In this regard, the Complainant contends that he has shown that the number of occupants at his residence has not changed, that the potential for energy use at his residence is low, and that his metered usage was much higher than his actual usage until his analog meter was replaced, even when he utilized energy-saving practices and technology.  The Complainant maintains that he has proven that his metered usage exceeded actual usage regardless of the fact that the analog meter tested accurately, as illustrated by the drop in metered usage experienced after the analog meter was replaced.  The Complainant avers that nothing else regarding his electricity usage changed to cause the drop in metered usage other than the change to a new digital meter, and contends that having an energy analysis performed at his residence would have revealed nothing useful.  Exc. at 4.

		Finally, the Complainant disputes the ALJ’s determination that he did not successfully rebut PPL’s evidence of an accurate meter, but simply accused the Company of lying.  The Complainant contends that he did rebut PPL’s evidence using the Company’s own documents, which show a reduction in his electricity usage after his original meter was replaced.  The Complainant states that he saw no mention in the Initial Decision of the reduction in his usage after the meter was replaced, as documented in PPL’s records.  In addition, the Complainant argues that neither he nor the ALJ could know whether PPL was “deceitful, mistaken or honest” regarding the meter test because he was not permitted to be present at the testing, and PPL provided no meaningful documentation to support the purported results of the test.  Id. at 5-6.  The Complainant argues that if PPL would have addressed his situation years earlier, as he repeatedly asked the Company to do, his metered usage and resulting electric bills would never have reached the level for which PPL now claims he is responsible.  Id. at 6.

Disposition

		Upon our review of the Exceptions, the record evidence, and applicable law, we find that the Complainant has not met his burden of proving that his electric bills were inappropriately high prior to the replacement of his analog meter on June 13, 2014.  The Complainant contends that the decrease in electricity consumption that he experienced after the meter was replaced proves that the old analog meter was defective, and had been registering inaccurately high usage for a number of years.  Tr. at 64-66.  We agree with the Complainant that account records provided by PPL show a significant drop in his monthly consumption for the four-month period from July through October of 2014 following the meter replacement when compared to the same period during 2012 and 2013.[footnoteRef:7]  PPL Exh. 1.  However, the record does not contain any consumption data beyond October of 2014 that would allow a more comprehensive analysis of the Complainant’s usage following the meter replacement.  We are of the opinion that four months of account data is not sufficient to support a finding that the drop in consumption was solely the result of PPL’s replacing the Complainant’s meter, and that the old analog meter was, therefore, defective, particularly since the meter tested at an average accuracy of 99.7%.  Tr. at 42; PPL Exh. 5.  Moreover, we note that the drop in recorded usage appears to have begun during the May-June 2014 billing period, which reflects consumption that would have occurred prior to the meter replacement.  PPL Exh. 1.  Therefore, we do not find the account information provided by PPL to represent definitive proof that the analog meter inaccurately recorded the Complainant’s electricity usage. [7: 		Consumption for the period July through October of 2014 appears to be roughly half of that for the same period in 2013.  PPL Exh. 1.] 


	There are a number of possible explanations for a drop in recorded electricity usage during a given time period when compared to an analogous time period in a prior year, including changes in home appliances, consumption habits, technology, and outdoor temperatures.  While the Complainant asserts that the meter replacement was the only significant change that occurred at his home prior to the decrease in recorded usage, he was not able to offer any evidence to support his contention that no other factors could have played a role.  In this regard, we note that the Complainant repeatedly refused PPL’s offers to conduct an energy analysis of his home, despite his request that PPL “check my meter and check my entire house,” as set forth in his Complaint.  See Attached Response to Complaint ¶ 5.  Thus, we have no evidence on the record that would allow us to dismiss other reasonable explanations for the decrease in recorded electricity usage, or to conclude that the Complainant’s household did not have the potential to use the amount of electricity for which he was billed prior to the meter replacement.  Accordingly, we agree with the ALJ that the Complainant did not provide sufficient evidence to overcome PPL’s evidence of an accurate meter, and we will deny the Complainant’s Exceptions in this regard.

		The Complainant also expresses concerns relating to the testing of his analog meter after it was removed from his residence.  Specifically, the Complainant questions the accuracy of the test results and expresses doubts about the propriety of the testing process because he was not permitted to be present when the meter was tested, and because he claims that PPL provide no documentation regarding the test results.  Exc. at 2-6; Tr. at 9-11, 54, 65-66.  However, the record indicates that PPL furnished the Complainant with a document entitled “Report of Meter Accuracy Issued by Metering Support,” dated June 17, 2014, which stated that the Complainant’s meter was removed on June 13, 2014, and tested at an average accuracy of 99.7%.[footnoteRef:8]  PPL Exhs. 2 and 3.  Moreover, we agree with PPL that there is no statute, Commission Regulation or Order that requires a utility to allow a customer to be present during the testing of a meter at a testing facility.  Accordingly, we find no reason to conclude that PPL acted improperly with regard to the testing of the Complainant’s analog meter, or that the Company did not accurately communicate the results of the test.  The Complainant’s Exceptions to the contrary will be denied. [8: 		The ALJ’s Finding of Fact No. 14 states that the Complainant’s meter was removed on June 17, 2014.  However, the meter test report provided by PPL indicates that the meter was removed on June 13, 2014, and tested on June 17, 2014.  PPL Exh. 5; see also Tr. at 41.  We will modify Finding of Fact No. 14 accordingly.] 


Conclusion

In light of the foregoing discussion, we shall:  (1) deny the Complainant’s Exceptions, consistent with this Opinion and Order; (2) adopt the ALJ’s Initial Decision, consistent with this Opinion and Order; and (3) dismiss the Complaint; THEREFORE,

IT IS ORDERED:

1.	That the Exceptions filed by Joseph P. Carnevale on January 7, 2015, to the Initial Decision of Administrative Law Judge Ember S. Jandebeur, issued on December 18, 2014, are denied, consistent with the Opinion and Order.

2.	That the Initial Decision of Administrative Law Judge Ember S. Jandebeur, issued on December 18, 2014, is adopted, consistent with this Opinion and Order.

		4.	That the Formal Complaint filed on May 30, 2014, by Joseph P. Carnevale against PPL Electric Utilities Corporation is dismissed.

5.	That the proceeding at Docket No. C-2014-2426383 is marked closed.
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