BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Feasterville Mobil Oil Corporation 			:
						:
	v.						:		C-2014-2456918
						:
FirstEnergy Solutions Corporation			:



INITIAL DECISION
GRANTING MOTION FOR JUDGEMENT ON THE PLEADINGS


Before
Mary D. Long
Administrative Law Judge

The motion for judgment on the pleadings by an electric generation supplier to dismiss the complaint of a small business customer is granted where there are no material facts in dispute which support the customer’s claim that the supplier was charging the incorrect rate.

PROCEDURAL HISTORY

		On November 19, 2014, Feasterville Mobil Oil Corporation (Complainant) filed a formal complaint naming FirstEnergy Solutions Corporation (FES) as the utility about which it was complaining.[footnoteRef:1]  The Complainant alleged that it executed a supply agreement with FES for electricity supply in 2012 at a rate of 5 ½ cents per kWh for 24 months: [1:   	On December 10, 2014, the Secretary’s Bureau served the complaint on both PECO and FES.  PECO filed preliminary objections on the grounds that the complaint did not allege any violation of the Public Utility Code by PECO.  The preliminary objections were granted, and PECO was dismissed as a party by Initial Decision March 4, 2015.  That decision became final by Final Order entered May 18, 2015.  ] 


But they started billing at the rate of 7.7 cents per kw.  We requested a copy of our agreement.  On April 18, 2013 they mailed a letter stating 5 ½ kwh rate.  Numerous calls to their customer service department resulted with no resolution . . . .  [footnoteRef:2] [2:   	Complaint at Paragraph 4.] 

	FES filed an answer and new matter to the complaint on December 30, 2014.  The Complainant filed a response to the answer and new matter on January 21, 2015.  

	FES filed a motion for judgement on the pleadings on May 22, 2015.  The Complainant did not file a timely response to that motion.  This matter is now ripe for decision.

FINDINGS OF FACT

	1.	The Complainant is Feasterville Mobile Oil Corporation.

	2. 	The Respondent is FirstEnergy Solutions Corp. (FES), an electric generation supplier.

	3.	FES filed a motion for judgment on the pleadings on May 22, 2015.

	4.	The Complainant did not file a timely response to the motion for judgment on the pleadings.

DISCUSSION

	The Commission’s Rules of Practice and Procedure at 52 Pa.Code § 5.102 govern motions for judgment on the pleadings.  The Commission will grant a motion for judgment on the pleadings only if the pleadings show there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.[footnoteRef:3]  Only in a case where the moving party’s right to prevail is so clear that a trial would be a fruitless exercise should judgment on the pleadings be granted.[footnoteRef:4]  In ruling on a motion for judgment on the pleadings, the tribunal must consider as true all well-pleaded averments of the party against whom the motion is directed and consider against it only those facts it specifically admits.  Judgment on the pleadings should be entered only when the case is clear and free from doubt.[footnoteRef:5]   [3:  	52 Pa.Code § 5.102(d)(1).  
]  [4:  	Williams v. Lewis, 466 A.2d 682 (Pa.Super. 1983); Service Employees International Union, Local 69, AFL-CIO v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, Docket No. C-20028539 (Order entered December 19, 2003). 
 ]  [5:   	Reuben v. O’Brien, 496 A.2d 913 (Pa.Super 1985).
] 


	I will view the factual averments in the complaint in this case as true for purposes of disposing of the motion for judgment on the pleadings.  

	In addition to the facts alleged in the complaint, I must consider the facts alleged in FES’ new matter since the Complainant has admitted those facts by failing to file a sufficient answer to the Respondent’s new matter.  Although the Complainant filed a document labelled as a “response” to the new matter, it simply stated:  “Complainant will rely upon the attached Terms and Conditions provided to it by FirstEnergy Solutions, and Complainants testimony.”[footnoteRef:6]  The response does not specifically admit or deny the enumerated factual averments made by FES in the new matter.  Therefore, the response is defective and will not be considered. [6:  	 Response to Answer and New Matter filed January 21, 2015.  I further note, that although this document was filed by the Complainant’s attorney, according to counsel’s letterhead, it does not appear that that individual is licensed to practice law in the Commonwealth of Pennsylvania.  To date, no petition to appear pro hac vice has been filed.  52 Pa.Code §§ 1.21-1.22.  As the Complainant appears to be a corporation, it must be represented by an attorney authorized to practice law in Pennsylvania.  52 Pa.Code § 1.22.  Cars R Us c/o Holman Copeland v. Philadelphia Gas Works, Docket No. C-2008-2033437 (Opinion and Order entered February 4, 2010).
] 


	The Commission’s regulation at 52 Pa.Code § 5.63(b) states that a party failing to file a timely reply to new matter may be deemed in default and the facts stated in the new matter deemed admitted.  Since the Complainant has not filed a sufficient answer to FES’ new matter denying its factual allegations, I will deem the allegations in the new matter admitted, pursuant to 52 Pa.Code § 5.63(b).

		The Complainant alleged that it executed a supply agreement with FES for electricity supply in 2012 at a rate of 5 ½ cents per kWh for 24 months:

But they started billing at the rate of 7.7 cents per kw.  We requested a copy of our agreement.  On April 18, 2013 they mailed a letter stating 5 ½ kwh rate.  Numerous calls to their customer service department resulted with no resolution . . . .  [footnoteRef:7] [7:   	Complaint at Paragraph 4.
] 


	FES admits that the Complainant executed a supply agreement in 2012, but denies that the rate was 5 ½ cents per kWh.  Rather, it alleges that the agreed upon rate was 7.7 kWh.  In support it attached a “Small Commercial Disclosure Statement” which applies to customers in PECO’s service territory.  FES further alleges that the Complainant contacted FES customer service in 2013.  The Complainant stated that it had misplaced the original disclosure statement and requested another copy.  As a result of this conversation, the FES customer service representative mistakenly sent the Complainant an incorrect copy of a disclosure statement.  The statement sent by FES was for service territory in Ohio and not service territory in Pennsylvania.  FES states that following a further conversation with the Complainant in February 2014, FES customer service explained the mistake to the Complainant and the correct disclosure was sent.  However, the Ohio disclosure statement was attached to the complaint as the sole basis for the allegation that FES was charging the Complainant the incorrect rate.[footnoteRef:8]  [8:   	The Ohio disclosure statement was also attached to the Complainant’s January 21, 2015 response.
] 

 
	As explained above, the Complainant does not deny or otherwise dispute FES’ version of the circumstances underlying the miscommunication about the correct rate at which the Complainant was billed.  There is no allegation that the Complainant was not provided with the correct disclosure statement when the Complainant signed up for service in 2012, or that it was ever explicitly told by FES that the terms of the Ohio disclosure were the terms of his agreement with FES.  Therefore, there are no material facts in dispute.  The Commission may dismiss a complaint without a hearing if a hearing in this matter is not necessary or in the public interest.[footnoteRef:9]  Therefore, the motion for judgement on the pleadings by FES will be granted and the complaint dismissed. [9:   	66 Pa.C.S. § 703.] 




CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the parties and the subject matter in this proceeding.  66 Pa.C.S. § 701.

2.	A party failing to file a timely reply to new matter may be deemed in default and the facts stated in the new matter deemed admitted.  52 Pa.Code § 5.63.

3.	A complaint may be dismissed where the pleadings demonstrate that there is no material fact in dispute.  52 Pa.Code § 5.102.

4.	The Commission may dismiss a complaint without a hearing if a hearing in this matter is not necessary or in the public interest.  66 Pa.C.S. § 703.

ORDER


	THEREFORE,

	IT IS ORDERED:

	1.	That the motion for judgement on the pleadings by FirstEnergy Solutions at Docket No. C-2014-2456918 is granted.

	2.	That the complaint of Feasterville Mobil Oil Corporation against FirstEnergy Solutions at Docket No. C-2014-2456918 is dismissed.


Date:  June 24, 2015								/s/									Mary D. Long											Administrative Law Judge
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