
PENNSYLVANIA

PUBLIC UTILITY COMMISSION
Harrisburg, PA 17105-3265
	
	Public Meeting held June 11, 2015



	Commissioners Present:

Gladys M. Brown, Chairman

John F. Coleman, Jr., Vice Chairman

James H. Cawley

Pamela A. Witmer

Robert F. Powelson


	

	Tyrone Gibbs, FS-7093       

                  v.
Global Tel* Link Corporation                                                   
	                                       C-2013-2358084


	
	

	
	


OPINION AND ORDER

TABLE OF CONTENTS

Page

I.
Background………………………………………..………………………………1
A. Commission Precedent in Feigley, et al.………………………………………5
B. Developments at the Federal Level…………………………………………..13
II.
History of the Proceeding ………………………………………………………..15
III.
Discussion ……………………………………………………………………….22
A. ALJ Findings of Fact and Conclusions of Law ……………………………...22

1.  Issue No. 1: Adequacy of GTL Service ………………………………27


a.  Positions of the Parties…………………………………………27


b.  ALJ Recommendation………………………………………….29


c.  Complainant Exception No. 1………………………………….31


d.  Disposition………………………………..…………………….32
2.  Issue No. 2: Complainant’s Entitlement to Refunds …………………34


a.  Positions of the Parties………………………………………….34


b.  ALJ Recommendation………………………………………….38


c.  Complainant Exception No. 2…………………………………..39


d.  Disposition……………………………………………………...41
3.   Issue: Civil Penalty …………………………………………………...46


a.  Positions of the Parties………………………………………….46


b.  ALJ Recommendation………………………………………….47


c.  Disposition……………………………………………………...51
Conclusion ………………………………………………………………………………51
Ordering Paragraphs……………………………………………………………………..51
BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Tyrone Gibbs filed on December 22, 2014, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Kandace F. Melillo, issued November 18, 2014.  Replies to Exceptions were filed by Global Tel*Link Corporation on January 2, 2015.  For the reasons set forth in this Opinion and Order, we shall grant the Exceptions, in part, consistent with the discussion in this Order, modify our long-standing policy that established a shifting burden of going forward with evidence with regard to inadequate service due to improperly dropped or disconnected inmate calls, and direct Global Tel*Link Corporation to refund the Complainant for four dropped calls that previously were not subject to a refund or credit. 
I.  Background
This proceeding is a Formal Complaint (Complaint) filed on April 1, 2013, by Tyrone Gibbs (Complainant or Mr. Gibbs) against Global Tel*Link Corporation (GTL, Company, or Respondent).  The Complainant is an inmate at the State Correctional Institution (SCI) at Graterford.  See Transcript (Tr.) at 103 (4).
 

Because of incarceration, Mr. Gibbs is subject to the Commonwealth of Pennsylvania Department of Corrections (DOC) regulations and internal prison operations policies relative to access to telephone utility services.  See Sandra L. Feigley v. AT&T Communications of Pa., Inc., Docket No. C-00981434 (Order entered April 30, 2001) (Feigley I), affirmed, Sandra L. Feigley, et al. v. Pa. PUC, 794 A.2d 428 (Pa. Cmwlth. 2002), appeal denied sub nom; C.U.R.E. v. Pa. PUC, 569 Pa. 723, 806 A.2d 863 (2002). 
In the Complaint, Mr. Gibbs alleged: (1) that GTL employed practices at the SCI Graterford which were designed to “maliciously” extract funds from himself and other inmates; and (2) that GTL has not taken action regarding complaints of “glitches” and technical difficulties with the telephone system at SCI Graterford.  See Complaint at ¶ 4.B.  For relief, the Complainant requested that the Commission investigate whether GTL’s billing methods are lawful, that the “glitches” in GTL’s system be fixed, and that he be refunded all lost monies.  See Complaint at ¶ 5.

At all times that are material to this proceeding, GTL provided telephone calling service to the inmates of SCI Graterford pursuant to a sole-source contract with the DOC.  See Finding of Fact #2, infra; I.D. at 8, n. 2.  

The services provided by GTL pursuant to its contract with the DOC generally involve access to the Public Switched Telephone Network (PSTN) for the purpose of completing a telephone call.  The telephone equipment and related services provided by GTL are, essentially, the only means by which incarcerated persons can make and are authorized to make, telephone calls to the PSTN.
  The Complainant relies on the inmate telephone system provided by GTL (and GTL subcontractors) to keep in touch with his wife, his three children and other contacts that have been approved by the DOC administration.  See Tr. 115-116 (4).

GTL is certificated by the Commission to provide interexchange (IXC) toll reseller telecommunications services pursuant to Commission Order issued on August 16, 1994, at Docket No. A-310152.  On December 8, 2009, the Commission approved GTL’s request to detariff its services.  See Joint Application of PCS and GTL, Docket Nos. A‑2010-2194392 and A-2010-2194393 (Order entered October 21, 2010).

The Commission takes official notice that on or about February 15, 2015, GTL no longer provides inmate calling services to SCI/DOC facilities.  See 66 Pa. C.S. §§ 331(g), 332(e); and 52 Pa. Code §5.408, pertaining to official notice and official notice of facts.

In March 2014, the DOC selected a different company, Securus Technologies, Inc. (Securus),
 as the successful bidder pursuant to a Request for Proposal.  In April 2014, the DOC executed a contract with Securus to provide inmate calling services to DOC facilities.  See DOC No. BP-34 of 2014.  After GTL was notified of its non-selection pursuant to the DOC’s evaluation of those criteria in the Requests for Proposals, it appealed the decision to the Commonwealth Court.  The court denied GTL’s appeal.  See Global Tel*Link Corporation, Petitioner v. Department of Corrections, 109 A.3d 809 (Pa. Cmwlth. 2015) (Order dated February 15, 2015).  

Portions of the DOC directives and policy statements which concern the interaction of inmates and the DOC employees with the community at large are published.  See 37 Pa. Code § 93.1.  The full text of the directives and other policy statements are maintained at all DOC facilities.  Id.  The DOC regulations pertaining to inmate telephone usage, specifically, are contained, primarily, in the regulations at 37 Pa. Code § 93.7, reprinted below:

§ 93.7. Telephone calls.

(a) Inmates in general population may make phone calls in accordance with 66 Pa. C.S. § 2907 (relating to state correctional institutions) and the Department of Corrections Inmate Handbook.  Phone calls, except confidential communications between attorneys and inmates, will be subject to monitoring in accordance with 18 Pa. C.S. § 5704 (relating to exceptions to prohibition of interception and disclosure of communications). 

(b) Phone calls to inmates will be permitted only if approved in advance by the facility manager or a designee.

The regulation at 37 Pa. Code § 93.7, reprinted above, cross-references the Public Utility Code (Code), Section 2907, 66 Pa. C. S. § 2907.  The pertinent provisions of Section 2907 of the Code are set forth below:

§ 2907. State correctional institutions.
(a) Identification of calls.--Telecommunication service providers which provide telecommunication services to State correctional institutions shall identify to the called party any call made by an inmate as originating from a correctional institution.

(b) Payment of calls.—
(1) The Department of Corrections may direct that calls made by an inmate shall be collect calls.

(2) The Department of Corrections may provide guidelines for alternative payment methods for telephone calls made by inmates, provided that the alternative methods are consistent with security needs, orderly operation of the prison and the public interest.

A. Commission Precedent in Feigley, et al.
There is an extensive body of administrative decisions issued by the Commission that have addressed complaints involving the provision of inmate calling.  See Feigley I; see, also George Feigley v. T-Netix, Inc. and T-Netix Telecommunications, Inc. and Sandra Feigley v. T-Netix, Inc. and T-Netix Telecommunications, Inc., Docket Nos. C-20029138 and C-20029154 (Order entered April 26, 2006); Susan Strandberg v. T-Netix, Inc. and T-Netix Telecommunications, Inc., Docket No. C-20039780 (Order entered February 16, 2006) (Strandberg); Preston B. Pfeifly, et al. v. T-Netix, Inc., et al., Docket Nos. C-20042802, C-20042852, C-20042878 and C-20042879 (Order entered December 27, 2007); and Jon E. Yount, AC-8297, et al. v. T-Netix, Inc. and T-Netix Telecommunications, Inc., Docket No. C-20042655 (Order entered May 2, 2008).  The seminal decision in this area is Feigley I. 

In Feigley I, the Commission considered a series of statutory and constitutional challenges to the inmate calling system at SCIs as administered by the DOC.  In Feigley I, the wife of an incarcerated person and an association representing the interests of incarcerated persons and their families challenged, inter alia, the DOC’s contract bidding procedure under which a supplier of inmate calling services was chosen to exclusively provide such service at the SCI facility.  Feigley I also addressed complaints against the justness and reasonableness of the rates and charges that were imposed upon incarcerated persons and their family members to make calls and to receive inmate calls as a result of the contractual arrangement between the DOC and the service provider.

Feigley I, in addition to addressing challenges to the justness and reasonableness of inmate calling rates and charges, also considered the complainants’ challenges to the DOC contractual arrangements with the service provider and whether the contractual arrangements violated the First Amendment rights of the called party, the Equal Protection rights of the incarcerated party, or otherwise, violated any provisions of the Code, including Chapter 30, 66 Pa. C.S. §§ 3001-3009,
 which has as a policy to promote and encourage the provision of competitive services by a variety of service providers.  These challenges were denied. 

In Feigley I, after consideration of the complex constitutional challenges raised by the parties, this Commission determined that the jurisdictional limits of our authority over a complaint involving inmate calling would extend only to the complainants’ dispute over the resulting rates
 that the service provider charged for inmate calls and the quality of service provided by the certificated company, and not extend to the conditions under which the DOC authorizes inmate access to the telecommunications equipment and services.  In Feigley I, we concluded:
Therefore, as an administrative agency of the Commonwealth, this Commission cannot provide a means of redress to Mrs. Feigley regarding the merits of her legal claims that there were improprieties in the Commonwealth bidding procedures.  Neither would it be appropriate for this Agency to consider the Complainant’s suggestions that there were competing and conflicting financial objectives on the part of the Commonwealth DOC which led to the selection of the successful bidder.

The jurisdictional limits of our authority would extend only to the Complainant’s dispute over the resulting rates and services of AT&T.  It is this issue that is clearly within this Commission’s expertise and enabling authority.  The related issues must be pursued in a court of law having the requisite jurisdiction.

Feigley I, slip op. at 20-21. 

In conjunction with the decision in Feigley I, the Commission also considered other complaints filed by George and Sandra Feigley, (husband and wife), in separate Commission dockets, as well as the complaints of other parties, including inmates, family members, and inmate rights associations, regarding the rates, practices, and quality of service provided by certificated IXC companies at SCI facilities.  See, George Feigley, AK-2760 v. T-Netix, Inc., et al., supra; Sandra and George Feigley v. Verizon Select Services, Inc., et al., supra, Strandberg, supra and Coleman v. T-Netix, Inc., et al, Docket No. C-20039232 (Opinion and Order entered February 16, 2006) (Coleman).
 

In the cases of George Feigley, AK-2760 v. T-Netix, Inc., et al., Docket No. C-20029138 (Order entered April 21, 2006), and of Sandra and George Feigley v. Verizon Select Services, Inc., et al., Docket No. C-20043621(Order entered April 24, 2006), we addressed concurrent complaint proceedings that were prosecuted by the Feigleys.  Each case was presided over by ALJ Louis G. Cocheres and involved overlapping claims that concerned the Feigleys’ allegations of inadequate service under Section 1501 of the Code, 66 Pa. C.S. § 1501, due to, inter alia, improperly disconnected, or “dropped calls,” by the service provider.  See ALJ Melillo November 18, 2014, I.D. at 21-23.
In the Feigleys’ complaint at Docket No. C-20043621, we considered the Recommended Decision (R.D.) of ALJ Cocheres which discussed the issue of improperly disconnected calls at SCI facilities as follows:

The Feigleys complained that the inmate telephone system did not work because it disconnected calls for the wrong reasons e.g. a rainstorm or a cough. . . . The Feigleys argued that the system should not disconnect calls because the party receiving the calls was using a cordless phone or a cell phone.  They explained that this equipment was ubiquitous and that the inmate system should be compatible with these phones.  If the system was not compatible, then the fault was with the system.  .  .  .  The Feigleys wanted a refund of the reconnection fees, including taxes and other fees, and they wanted the system revised to work properly.  Feigley B. at 19-22.

R.D., Docket No. C-20043621, slip op. at 28.

After identifying the concerns of the Feigley complainants, ALJ Cocheres, in Docket No. C-20043621, issued a recommendation, the pertinent text of which is reprinted below for purposes of clarifying those issues that are involved in the instant complaint of Mr. Gibbs:

This issue relates to the question of whether VSSI rendered reasonable and adequate service.  With respect to the tendency of the inmate telephone system to disconnect calls for the wrong reasons, I note that the Feigleys raised this issue in a prior case in which I wrote the following:

There needs to be a balance between the sensitivity of the telephone system versus the costs of the prematurely disconnected calls.  I find that the analysis of this issue should start with the burden of proof which rested with the inmates and their families.  In order for them to establish a prima facie case:  First, they must testify that they connected a call between the prison and a pre-approved number.  Second, they must testify that the call was disconnected for no reason that was caused by their use of the phone.  Third, they must show that the call recipient had a “plain old telephone.”  In other words, they must preferably produce the telephone bills from the phone company (e.g. Verizon) which provides service to the call recipient.  The bills must show that there are no custom calling features, like three way calling or call waiting, for that account.  If the witnesses only testify that the telephones do not have those features, their credibility will be examined more closely than if they produce the bills.  They should also present evidence that the “plain old telephone” is not a portable [cordless] phone or a cellular one.  Both varieties can be subject [to] unexplained interference and noises which could cause disconnections.
                     *               *               *

After this point the question of whether the call was disconnected because of faulty equipment must be decided by the Commission.  If the Commission decides the call was not disconnected through the fault of the inmates or their families, the refund would be limited to the cost of the connection fee.  The Commission also has the discretion to decide whether the phone service was so faulty as to require the imposition of a penalty.

George Feigley, AK-2760 v. T-Netix, Inc. and T-Netix Telecommunications Services, Inc., Initial Decision, dated April 12, 2005, at Docket No. C-20029138 (Slip op. at 24‑26) (Feigley IV).  

See R.D., Docket No. C-20043621, slip op. at 31-32; (Bold and underscore emphasis in the original; underlined emphasis added).
Based on the foregoing, the recommendations that this Commission adopted in the complaint of the Feigleys at Docket No. C-20043621, ultimately derived from the R.D. of ALJ Cocheres at Docket No. C-20029138, rather than Docket No. C‑20043621.  See Docket No. C-20043621 (Order entered April 24, 2006), slip op. at 18‑24.  In our Order entered April 24, 2006, in Feigley at Docket No. C-20043621, we simultaneously addressed the issue of dropped calls alleged by the Feigleys which was also an issue in the separate docket (Docket No. C-20029138, et al.).  The Commission adopted ALJ Cocheres’ recommendations in both dockets as he originally recommended and which recommendations were originally set forth in Docket No. C‑20029138.

In the proceedings at Docket No. C-20029138 and No. C‑20043621, however, this Commission approved and adopted the recommendations of presiding ALJ Cocheres which endorsed a shifting burden of going forward with the evidence in cases involving allegations of improperly disconnected, or “dropped calls” by inmates at SCI facilities.  In the Feigley line of cases we determined that three guiding evidentiary principles would apply to a dispute regarding allegations of improper call disconnections concerning inmate service.  In Docket No. C-20043621 (Order entered April 24, 2006), we explained the three elements as follows:

ALJ Cocheres appropriately recognized that this issue involves a question of the adequacy of service provided.  ALJ Cocheres referred to his analysis in a separate proceeding involving George and Sandra Feigley.  .  .  .  Based on the foregoing, ALJ Cocheres recommended the use of certain factors in shifting the burden of going forward with the evidence in a dispute regarding improper call disconnection. The factors, summarized, are as follows:  Complainants, who bear the burden of proof must (1) testify that they connected a call between the prison and a pre-approved number; (2) testify that the call was disconnected for no reason that was caused by their use of the phone; (3) show that that the call recipient had a “plain old telephone,” i.e., no custom calling features like three-way calling or call waiting for that account.

On consideration of the positions of the parties, we shall adopt the recommendation of presiding ALJ Cocheres, consistent with our discussion.  .  .  .  We are able to conclude that it is within this Commission’s jurisdiction over the rates and services of public utilities, that a legitimate inquiry be made concerning a disconnected call upon complaint.  That is, after an inmate has complied with all necessary DOC policies for telephone access, this Commission is not inhibited from engaging in an analysis of whether or not adequate service, consistent with safety and reliability, has been rendered in the exercise of this privilege.  We also recognize that the valid security concerns of the DOC do not end once the call has been made. There is, for public safety concerns consistent with DOC regulations, the necessity to actively monitor the call while in progress.

Notwithstanding the foregoing, we shall adopt the shifting burden of going forward criteria of ALJ Cocheres as a starting point for our analysis of inmate complaints regarding disconnected calls.  .  . .  9
______________________
9   We note that the use of a cordless telephone, admittedly, could occasion a disruption.  We are not confident that the use of a cordless telephone can be indefinitely sustained as a disconnection trigger in light of the widespread use of this telephony.

Docket No. C-20043621, slip op. at 21-24. 

In consideration of the foregoing discussion, we clarify that this Commission’s adoption of the evidentiary considerations, which endorsed a shifting of the burden of going forward with the evidence in a complaint involving allegations of improper call disconnection, were originally drawn from the case of George Feigley, AK‑2760 v. T-Netix, Inc. and T-Netix Telecommunications Services, Inc., Docket No. C‑20029138 (Order entered April 21, 2006).  This proceeding had been referred to by ALJ Cocheres, in 2005, as Feigley IV, supra.

In the present Complaint of Mr. Gibbs, this Commission is squarely presented with the question of whether we should engage in a reconsideration of the third evidentiary criterion which we adopted as part of a shifting burden of going forward with the evidence in Feigley IV. 
  In this proceeding, ALJ Melillo explained the issue as follows:

Mr. Gibbs argued in his Memorandum that, while he could readily establish a prima facie case based upon the first two elements set forth in Feigley, supra, his case unfairly stalled when applying the third element.  While not stated in the Memorandum, it is implied that the case stalled because his calls were to cell phones.  Mr. Gibbs requested that I use my discretion to modify the Feigley standard and allow his case to go forward.  He asserted that the Feigley standard was inappropriate, particularly as it set a more onerous standard than GTL’s own service standard in that GTL does provide refunds for dropped cell phone calls caused by system failures.

I.D. at 17.

B. Developments at the Federal Level
The Commission notes that the FCC has also recently implemented a separate series of rulemaking proceedings the purpose of which is to accomplish inmate calling rate reform.  The FCC has implemented the rulemaking process so as to encourage competition in order to reduce inmate calling rates to just and reasonable levels and to ensure fair, but not excessive, inmate calling service compensation (so-called, site commission payments) for the service providers.  In Rates for Interstate Inmate Calling Services, WC Docket No. 12-375, 28 FCC Rcd 14107 (2013) (Inmate Calling Report and Order and FNPRM), the FCC, inter alia, implemented rate caps and other measures to move interstate inmate calling rates toward market-based levels.  In the Second Further Notice of Proposed Rulemaking, WC-Docket 12-375; FCC-14-158 (Rel. October 22, 2014), the FCC has requested comments on additional rate reforms, including imposing permanent caps on inmate calling rates and charges for both, interstate and intrastate, rates and charges.  Id. at ¶¶ 47-48.
We note that the latest vendor providing inmate calling services to SCI facilities in Pennsylvania, since GTL, has dramatically reduced the intrastate per call rate for inmate calling.  The Commission has stressed this fact to the FCC in Comments filed with the FCC concerning the issue of whether the FCC should act to preempt intrastate calling rates.  See In re: Interstate Inmate Calling Rates, FCC Docket No. 12-375, Comments of the Pa. PUC (February 27, 2015).  
With this background in mind,
 we find it appropriate to clarify and modify the application of the third prong of the evidentiary standard established in the Feigley proceedings.  Of note, Feigley was decided at a time when wireless services were less available and at a time when there were greater technological limitations in place for such services.  Moreover, the Commission acknowledged in Feigley that the evidentiary standards were fluid, pending technological change and the rules and practical practices of the DOC with its service provider.  

In addition, we decide this case expressly in light of this Commission’s decision in the case of Joint Petition of Verizon Pennsylvania LLC and Verizon North LLC for Competitive Classification of all Retail Services in Certain Geographic Areas and for a Waiver of Regulations for Competitive Services, Docket No. P-2014-2446303, P-2014-2446304 (Order entered March 4, 2015); (Tentative Implementation Opinion and Order entered June 1, 2015) (Verizon Reclassification Order).  The Commission’s Verizon Reclassification Order specifically recognizes the proliferation of wireless services in Pennsylvania.  Moreover, this decision reflects subsequent developments at the federal level, which also includes a frank recognition of the proliferation of wireless services. 
II.  History of Proceeding

ALJ Melillo conducted four telephonic hearings in this matter.  By Order dated September 4, 2014, the record was closed.  See I.D. at 8.  The record consists of 458 transcribed notes of testimony, seven Complainant Exhibits, and eight GTL Exhibits.  Id.  We cite the pertinent procedural history of the proceedings as taken from the Initial Decision. 
On April 1, 2013, the Complainant filed his Formal Complaint (Complaint) with the Commission against GTL.  In the Complaint Mr. Gibbs specifically alleged that “[t]he phones always cut off mid conversation, which causes us to have to call them back because we weren’t afforded the luxury of an entire15 minute call, which was paid for, in advance (you’re billed at the beginning of the call, the monies are automatically deducted from each mans [sic] pre-paid account). . .”  See Complaint at ¶ 4.B.  The Complainant states that he has written GTL, the FCC, and the “BBB” (Better Business Bureau) with no response other than from the BBB.  Id.  As noted, the Complainant requested for relief that the Commission investigate GTL’s billing methods, investigate “glitches” in GTL’s system, and that he receive a refund for lost monies.  See Complaint at ¶ 5.   

The Complaint was served upon GTL by Secretarial Letter dated April 16, 2013.

By letter dated April 22, 2013, the Commission received a correspondence from GTL which indicated that a resolution of Mr. Gibbs’ Complaint could not be provided due to the lack of specific information.  The letter was submitted by a non-attorney, complaint analyst employed by GTL.  See I.D. at 2.

The proceeding was, thereafter, assigned to ALJ Melillo for such hearings as necessary and the issuance of an Initial Decision.  An Initial Telephonic Hearing was scheduled for August 8, 2013.  I.D. at 2.

On June 21, 2013, an Entry of Appearance and Motion for Admission of in-house counsel for GTL, Pro Hac Vice, was filed with the Commission by Edward G. Lanza, Esquire.  By Order dated June 21, 2013, the admission, Pro Hac Vice, of Kevin B. Lefton, Esquire, GTL’s in-house counsel, was granted.  I.D. at 2-3.

On June 24, 2013, GTL filed an Answer and New Matter to the Complaint, with an attached Notice to Plead to New Matter.  In its Answer, GTL denied that there are any reliability, safety, or quality problems with the service at SCI Graterford.  GTL specifically denied all material allegations of inadequate service.  Accordingly, GTL requested that the Complaint be dismissed with prejudice.  I.D. at 3.

In New Matter, GTL alleged that the Complaint did not contain sufficient information to allow it to investigate the allegations, including, but not limited to, phone numbers called, dates and times of calls, the phone from which the calls originated, or whether the alleged problems were reported to SCI Graterford or GTL.  I.D. at 3.  GTL contended that the Company has no records of the Complainant having reported alleged telephone service problems.  GTL emphasized that the Company endeavors to resolve any legitimate issues raised by users of its services.  Id.

On July 23, 2013, Mr. Gibbs filed a Response to GTL’s Answer and New Matter.  In his Response, Mr. Gibbs provided a letter that he represented had been written and directed to GTL on March 6, 2013, informing the Company of service problems.  Mr. Gibbs also attached copies of his Telephone Discrepancy/Request Forms in which he is requesting refunds.  I.D. at 3.

A hearing was scheduled for August 8, 2013.  This hearing was continued at the request of the Complainant (unopposed) and, thereafter, rescheduled to October 3, 2013.  I.D. at 3.

Prior to the October 3, 2013 hearing, ALJ Melillo resolved various discovery issues which arose between the Parties.  A telephonic hearing was convened as scheduled on October 3, 2013.  I.D. at 3-4.  The Complainant appeared pro se and testified in his own behalf.  No Complainant exhibits were admitted at this hearing.  GTL, represented by counsel, presented the testimony of Kathi Tarkir, a complaint analyst for GTL, and introduced four Exhibits (GTL Exhibit Nos. 1-4), all of which were admitted into the record.  See I.D. at 4; Tr. 115 (1).  Due to the DOC administrative regulations by which Mr. Gibbs was only permitted to participate in the hearing until 3:30 p.m., a further hearing was needed.  I.D. at 4.

On October 15, 2013, the ALJ received a pleading from the Complainant, which pleading was treated as an Application for Subpoenas in anticipation of the further hearing.  I.D. at 4.  GTL filed timely Objections to the Application.  By Order dated October 28, 2013, ALJ Melillo denied the Application as untimely and insufficiently supported.  Id.  However, on consideration of a request for reconsideration of the ruling made by Mr. Gibbs, and on reconsideration in light of the Parties’ arguments, including a review of the transcript from the prior hearing, ALJ Melillo agreed with the Complainant that he should be granted some form of relief concerning his request.  I.D. at 5.

Mr. Gibbs’ arguments in support of the need for subpoenas were, inter alia, that the lone witness presented by GTL at the October 3, 2013 hearing was not a technician and did not possess the requisite expertise to diagnose and address the systemic inmate telephone service issues at SCI Graterford.  I.D. at 5.  According to the Complainant, these technical issues go to the heart of the Complaint and the failure to address them does not allow for a full and complete adjudication of the Complaint.  Id.  On reconsideration, ALJ Melillo ultimately agreed that a technical expert had not been presented by GTL and was necessary to address the systemic service problem issues raised by the Complaint.  Id.   

Based on the foregoing, rather than grant the Complainant’s request for the issuance of a subpoena, the ALJ directed GTL to present an additional witness (or witnesses) at a further hearing.  This witness was required to have the technical expertise and knowledge to directly address the Complainant’s assertions of inadequate telephone service at SCI Graterford.  See I.D. at 5, citing 52 Pa. Code § 5.404; Order dated December 18, 2013.
A further telephonic hearing was convened on January 15, 2014.  The Complainant concluded his cross-examination of GTL witness, Kathi Tarkir.  GTL presented two witnesses, Thomas Fulton, a GTL field services manager; and Dawn Allen, site administrator at SCI Graterford with Shawntech Communications (a subcontractor of the DOC).  GTL also sponsored its Exhibit No. 5, which is the DOC policy (DC-ADM 818) regarding the operation of the inmate telephone system.  This Exhibit was identified for the record but not moved into evidence.  I.D. at 6.  Due to the fact that attorney Lanza did not finish his direct examination of Dawn Allen when the January 15, 2014 hearing was brought to a close for logistical reasons, another hearing day was scheduled for March 20, 2014.  I.D. at 6.

On February 10, 2014, the ALJ received a motion pertaining to discovery filed by Mr. Gibbs.  ALJ Melillo construed this motion as a request for reconsideration of a ruling made during the January 15, 2014, hearing.  I.D. at 6.  The Complainant requested, inter alia, that he be granted an opportunity to review a one-page Excel spreadsheet document referenced by GTL witness, Mr. Fulton, during his cross-examination.  This spreadsheet contained summaries of the SCI Graterford trouble tickets from January 2010, to the present.  Id.  This document had not been specifically requested by the Complainant during discovery.  Id.   GTL witness, Mr. Fulton, however, had “guesstimated” the number of trouble tickets that related to dropped calls during the time period encompassed by the spreadsheet document based upon a quick review.  I.D. at 6.  The Complainant argued that production of the document should be granted as the record should not be based upon the GTL witness’ “guesstimates.”  Id.

GTL’s counsel filed an Answer which objected to the reopening of discovery for the purpose of producing the Excel spreadsheet document requested by the Complainant.  I.D. at 6.  

On consideration of the positions of the Parties, ALJ Melillo directed GTL to provide a copy of the Excel spreadsheet as a hearing exhibit (GTL Exhibit No. 6) at the next hearing.  I.D. at 6.  This exhibit was directed to contain information as to the number of trouble tickets for dropped calls at SCI Graterford from January 2010, to the present, and any codes that were required for the interpretation of the document.  I.D. at 6-7.  ALJ Melillo further directed that Mr. Fulton appear at the next hearing to respond to questions regarding the exhibit.  So as to allow sufficient time for the preparation, service and review of the required exhibit, the March 20, 2014, hearing was cancelled, pending notification of the ALJ by GTL of the date when it could provide the required exhibit.  I.D. at 7.  

On March 11, 2014, GTL notified ALJ Melillo that it could provide the required Excel spreadsheet exhibit by March 21, 2014.  GTL subsequently provided the required exhibit (Exhibit No. 6) in a timely manner.  GTL also provided GTL Exhibit No. 7, on March 28, 2014, which explained the codes set forth in GTL Exhibit No. 6.  I.D. at 7.

Two additional hearing dates were thereafter scheduled, for June 17, 2014, and for June 27, 2014.  I.D. at 7.  

A further telephonic hearing was convened, as scheduled, on June 17, 2014.  The Complainant’s previously marked Exhibits (Complainant Exhibits A(1) to A(6) and Exhibit B) were admitted into the record.  See I.D. at 7, referencing Tr. 5 (3).  GTL presented the testimony of Ms. Dawn Allen, and cross-examination was completed.  Due to unforeseen circumstances at the prison, the hearing was limited to less than two hours.  I.D. at 7.  The testimony of Thomas Fulton as to GTL Exhibit Nos. 6 and 7 could not be completed within the allotted time, and due to this circumstance, an additional hearing day of June 27, 2014, was needed.  Id. 

The additional and final day of hearing was convened, as scheduled, on June 217, 2014.  GTL presented its witness Thomas Fulton as to GTL Exhibit Nos. 6 and 7.  An additional hearing exhibit (GTL Exhibit No. 8) was introduced into the record to provide further detail on the trouble tickets found in GTL Exhibit No. 6.  After cross-examination of Mr. Fulton, GTL Exhibits 6, 7, and 8 were admitted into the evidentiary record, without objection.  Mr. Gibbs then presented rebuttal testimony.  At the conclusion of the June 27, 2014 hearing, the hearing record was completed.  I.D. at 7.

On July 30, 2014, the ALJ issued a Briefing Order.  Pursuant to the order, the filing of Memoranda of Law/Main Briefs were due on or before August 13, 2014, and Reply Memoranda of Law/Reply Briefs due on or before August 25, 2014.
  A Memorandum of Law was received from the Complainant on July 30, 2014, and a Main Brief from GTL on August 13, 2014.  GTL filed a Reply Brief on August 25, 2014.  No Reply Memorandum of Law or Reply Brief was received from the Complainant.  I.D. at 8.

By Order dated September 4, 2014, the record was closed for decision writing.  Mr. Gibbs offered seven documents identified as Gibbs Exhibits A(1) – A(6) and Gibbs Exhibit B, which were admitted into the record.  I.D. at 8.  The Complainant’s Exhibits A(1) to A(6) are discrepancy forms and Exhibit B is a ledger of phone coordinator responses to the discrepancies.  See GTL M.B. at 3-4.  GTL offered eight exhibits which were marked as GLT Exhibits 1 through 8, for inclusion into the record.  GTL’s exhibits consisted of the following: (1) Mr. Gibbs’ inmate call log, (2) a code key for the call log, (3) a call query report for certain dates requested by Mr. Gibbs, (4) GTL’s refund policy, (5) Policy DOC-ADM-818 from the DOC, (6) a trouble ticket report, (7) a letter from GTL counsel explaining Exhibit 6, and (8) an expanded trouble ticket report with details regarding the issues addressed by GTL’s technicians.  Id.  

The record, therefore, consists of 458 transcribed notes of testimony, seven  Complainant Exhibits, and eight GTL Exhibits.  I.D. at 8.

On November 18, 2014, ALJ Melillo’s I.D. was issued.  On consideration of the record, Memoranda and Briefs, ALJ Melillo sustained, in part, the Complaint.  ALJ Melillo concluded that Mr. Gibbs met his burden of proof to establish, by a preponderance of the evidence, that there were system failures with the inmate calling service at SCI Graterford.  I.D. at 26.  ALJ Melillo concluded that Mr. Gibbs did not meet his burden of proof concerning his entitlement to a refund of charges beyond the approximate amount of $500, due, in pertinent part, to his inability to comply with the standards of Feigley, et al.  I.D. at 22-23.   

As noted, Exceptions to the Initial Decision were filed by Mr. Gibbs on December 22, 2014.  Replies to Exceptions were filed by GTL on January 2, 2015. 

III.  Discussion

We advise the Parties that any issue not specifically addressed in this Opinion and Order should be considered to have been fully examined and denied without further need for discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the Parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  
A.  ALJ Findings of Fact and Conclusions of Law

ALJ Melillo reached forty Findings of Fact.  We reprint below those Findings of Fact most pertinent to our discussion:

*                    *                    *

5.
The DOC subcontracts with an agency called Correctional Industries to process the phone card purchases made the prior week at Graterford on a Tuesday afternoon.  Tr. 41-42 (4).

6.
All of these debit purchases are posted to GTL on a Tuesday afternoon, and then through an automated process, GTL’s system applies those dollar amounts to each of the respective inmates’ accounts that same afternoon.  Tr. 41-42 (4).

7.
This has created a volume problem for GTL as many inmates use the phones after dinner on Tuesdays, when their accounts have been replenished.  Tr. 42-43 (4).

*                    *                    *

12.
Telephone conversations are limited to fifteen (15) minutes, and the system will automatically disconnect the call when the fifteen (15) minute limit is reached.  Tr. 145 (2). 

13.
Whenever the called party answers the phone and accepts the call, the charge for that call is deducted from the inmate’s account.  Tr. 211, 219-220 (2); 105 (4).  

14.
The charge for local calls is $1.60, regardless of whether the full fifteen (15) minutes are used.  Tr. 105, 117 (4).

15.
If an inmate at Graterford experiences a dropped call mid-conversation, after the money has been deducted from his account and before the fifteen (15) minutes has expired, he can apply for a refund to his account by filing a discrepancy on a form with the site administrator at Graterford.  Tr. 59 (1); 236-238 (2). 
 

16.
Dawn Allen is a site administrator at Graterford.  She is employed by Shawntech Communications, which is a subcontractor of GTL.  Tr. 130, 236-238 (2). 
  

17.
Dawn Allen initially investigates the discrepancies filed at Graterford and has the discretion to deny refunds for reasons set forth in the DOC policy. She denies about 80-85% of the telephone discrepancies sent to her.  She does not have the authority to grant refunds.  Tr. 238-241, 246, 249-250 (2).  

18.
The DOC policy (DC-ADM 818) is that there will be no refunds provided for dropped calls made to cell phones, or for calls automatically terminated when three-way calling, call forwarding, or calls picked up at an extension are detected.  GTL Ex. No. 5.

19.
A copy of DC-ADM 818 is distributed to very [sic] inmate.  The policy has been in effect for many years.  Tr. 158-159 (2).  

20.
It is Ms. Allen who makes the decision whether to forward the issue raised in the discrepancy to GTL for further investigation and possible refund approval.  Tr. 71 (1); 132 (2). 

21.
When a discrepancy relates to a dropped cell phone call, Ms. Allen has mostly denied it due to the DOC policy.  However, if there are multiple complaints and/or the system went down, she refers the matter to GTL.  Tr. 239-243 (2); 8 (3).

22.
Ms. Allen also considers whether she can determine the source of the problem when she decides whether to refer the issue to GTL.  Tr. 148, 184 (2); 10, 12 (3).

23.
If she does not forward the matter, GTL is not necessarily made aware of the problem.  Tr. 132, 147 (2).  

24.  
When a matter is referred to GTL, a trouble ticket is created, and the issue is investigated by Thomas Fulton, a GTL field services manager.  In that capacity, Mr. Fulton looks into the matter and considers whether a credit should be issued.  Any refunds that are granted are referred back to Dawn Allen for implementation.  Tr. 137, 148, 183 (2).

25.
Mr. Fulton, acting for GTL, has granted refunds to inmates for dropped cell phone calls, despite DOC policy, if there was a systemic problem or if the reason for the dropped call cannot be readily determined.  Tr. 163-164 (2). 

26.
All of the calls in Complainant’s discrepancies filed of record were made to cell phones.  Tr. 102 (4); Complainant Exs. A(1) through (6).  

27.
Mr. Fulton granted refunds to Complainant for two (2) calls made on September 17, 2013 (Calls #5 and #6), even though made to cell phones, as there was some supporting evidence from Dawn Allen of a system problem that day.  Tr. 176-177 (2).

28.
A system problem affects both land line and cell phone calls alike.  Tr. 206 (2).  

29.
Complainant received the refunds for the discrepancies as to Calls #5 and #6.  Tr. 64-65 (4).  No other refunds were granted.  Tr. 177 (2).  

30.
Up to three (3) times a month, when there is a high volume of inmates using the phone, such as on Tuesday evenings, the GTL system has shut down.  When this occurs, sixteen (16) of the eighteen (18) phones for inmate use in Complainant’s area at Graterford simultaneously disconnect.  Tr. 18, 23, 50-51 (1).

*                    *                    *

34.
During the fourth day of hearing on June 27, 2014, GTL technical witness Thomas Fulton acknowledged that, indeed, there was a volume problem created on Tuesdays, for the reason stated by Complainant months earlier.  Tr. 41-43 (4). 

35.
GTL noticed an increase in dropped call complaints from inmates in late 2013 and early 2014.  Tr. 81 (4).

36.
On March 3 and March 19, 2014, trouble tickets were opened by GTL due to multiple dropped call discrepancies at Graterford.  GTL finally made the correlation between the reported system problems and the volume of calls on Tuesdays.  Tr. 79-80, 95-96 (4).  

37.
Changes were then made to GTL’s system, and were completed on March 21, 2014.  Tr. 95-96 (4).

38.
Prior to these improvements, a certain amount of trunks were dedicated to debit calls and a certain amount to collect calls.  As of March 21, 2014, GTL removed those specific assignments for debit or collect calling and the trunks were opened for all call types to alleviate the congestion.  GTL also redistributed the amount of lines available to each call processor.  Tr. 29-30, 95-96 (4).

39.
  Complainant has noticed service improvements since the changes to the system were made.  Tr. 81 (4).  

40.
The parties have been cooperative and forthcoming in their litigation of this case.  

I.D. at 8-13.

We, hereby, adopt the foregoing Findings of Fact unless expressly distinguished or rejected, or rejected by necessary implication from our discussion in this Opinion and Order.  As discussed below, we shall modify Finding of Fact #30 to include additional reference to the testimony of GTL witness Thomas Fulton concerning the frequency of high volume usage of the inmate telephone systems at SCI Graterford.  

ALJ Melillo also reached twelve Conclusions of Law.  Those pertinent Conclusions of Law for purposes of our consideration and disposition of the Exceptions and Replies to Exceptions are set forth below:

*                    *                    *

6.
In accordance with Feigley v. Verizon Select Services, Inc., Docket No. C-20043621 (Order entered April 24, 2006), there are three (3) elements necessary for an inmate seeking refunds to establish a prima facie case that a telecommunications carrier wrongfully terminated a call.  First, a complainant must present evidence that the inmate connected a call between the prison and a pre‑approved number.  Second, a complainant must present evidence that the call was disconnected for no reason that was caused by the inmate’s use of the telephone.  Third, a complainant must show that the recipient of the telephone call had no custom calling features, such as three-way calling or call waiting and that the recipient’s telephone is not a portable or cellular one.

7.
Complainant failed to establish a prima facie case regarding his refund request, and therefore has not met his burden of proof.

*                    *                    *

10.
Complainant has met his burden of proof that Respondent’s service was in violation of Section 1501 of the Code because the service was not reasonably continuous and without unreasonable interruptions or delay. 

I.D. at 32-33.

ALJ Melillo concluded that Mr. Gibbs’ Complaint essentially raised two issues which she was to resolve: (1) whether the Complainant has established his entitlement to refunds for the six discrepancy forms entered into evidence or for any other calls; and (2) whether the Complainant has established that GTL’s service was not adequate and needed to be improved.  I.D. at 14.  We address these two issues in reverse order based on our conclusion that the adequacy of GTL’s service is the threshold determination that should be addressed before turning to the question of a possible refund of charges for dropped calls and what may be an appropriate penalty on GTL in this proceeding, if necessary.  

1.
Issue # 1: Adequacy of GTL Service


a.
Positions of the Parties




i.
Complainant

In his Memorandum, Mr. Gibbs appropriately cites the applicable principles concerning the burden of proof and the burden of going forward with the evidence in an administrative proceeding before this Commission.  See Memorandum (Mem.) at 1.  The Complainant cites the cases of Analytical Laboratory Service, Inc. v. Metropolitan Edison Co., Docket No. C-2006608 (Order entered December 21, 2007); Emerald Art Glass v. Duquesne Light Co., Docket No.0-00015494 (Order entered June 14, 2002); and Re: Metropolitan Edison Co., 80 Pa. P.U.C. 662 (1993), for the proposition that utility service need not be constantly flawless or perfect, but adequate and reasonable.  Mem. at 2.  In light of these standards, it is Mr. Gibbs’ position that he has met his burden of proof, by a preponderance of the evidence, to establish that GTL’s service was less than adequate and reasonable.

More importantly, the Complainant points to the testimony of GTL witnesses Fulton in conjunction with the testimony of GTL witnesses, Ms. Tarkir and Ms. Allen, to contend that it was the GTL system, and not his improper use of the telephone contrary to the DOC regulations, or the mere placing of calls to cell phones, which was at fault for the problems he regularly incurred.  Mem. at 4-6.


ii.
GTL
GTL vigorously defends the adequacy of its service and disputes the Complainant’s record references which he claims supports GTL’s admission of flawed service.  See GTL Main Brief (M.B.) at 5; 17-19.  GTL takes the position that the Complaint should be dismissed and the relief requested by the Complainant denied based on the failure of the Complainant to identify a statute, regulation or order of the Commission that GTL has violated, or for the failure of the Complainant to make out a prima facie case to meet his burden of proof.  GTL M.B. at 1.  GTL also asserts that relief to the Complainant is barred, in part, by the applicable statute of limitations and the lack of Commission jurisdiction to award money damages.  Id.  

GTL also asserts that, to the extent Mr. Gibbs requests relief in the form of justified refunds and improvements to the phone system at SCI Graterford, these requests have been granted and his demands are now moot.  GTL M.B. at 4.  

GTL interprets the testimony of its witnesses in a different light than Mr. Gibbs.  GTL states that it offered concrete and trustworthy evidence regarding the reliability of its system and that the incidence of dropped calls was low.  GTL witness, Ms. Allen, estimated that more than ten, but less than twenty, complaints per month may relate to dropped calls or disconnections.  M.B. at 17.  To put that estimate in context, GTL advises that it completes approximately 100,000 inmate calls per month.  Id.  Even if one were to assume that Ms. Allen’s estimate of twenty dropped-call inmate complaints per month is correct, GTL states that the number of these types of complaints is a fraction of the number of calls that are completed.  In sum, GTL interpolates the dropped-call estimates to argue that 99.9998% of inmate calls do not result in dropped-call complaints.  Id.

GTL also points to the testimony of its witness, Mr. Fulton, to support its claim of adequate service.  M.B. at 17.  GTL states that Mr. Fulton also offered firm figures on the frequency of complaints related to dropped calls or disconnections.  Id.  GTL witness Fulton testified that the Trouble Ticket Report he generated (identified as GTL Exhibit 6) showed, approximately, eight (8) drop or disconnect trouble tickets generated by GTL’s POETS system going back to January 2010.  Id. citing Tr. at 44(3).  GTL relies on its Exhibit 6, which shows more than 200 trouble tickets, and thus, less than 4% of trouble tickets issued by GTL related to dropped calls.  M.B. at 17-18.

b.
ALJ Recommendation

On consideration of the positions of the Parties, ALJ Melillo concluded that Mr. Gibbs met his burden of proof concerning inadequate service by GTL.  I.D. at 26.  

The ALJ reached the conclusion that GTL provided inadequate service and, therefore, violated Section 1501 of the Code, 66 Pa. C. S. § 1501, due, in major part, to her review of the testimony of the Complainant, which testimony was corroborated by statements of GTL witnesses.  I.D. at 26.  The testimony indicated that there was a confluence of inmate complaints concerning dropped or improperly disconnected calls, occurring up to three times a month, usually on Tuesday of the week.  See Fact #6; #7: #30; #34.  As noted, due to the posting and availability of funds in the inmate accounts used for telephone call purchases at this time, there was, necessarily, a higher volume of inmates using the phone during these times.  Fact #6:#7.  It was Mr. Gibbs’ position that the GTL system experienced problems during these periods of high usage.  ALJ Melillo found Mr. Gibbs’ testimony, including his personal observations of the experiences and reactions of other inmates within his residential area, sufficient to meet his burden of proof.
  ALJ Melillo reasoned as follows:
I find Complainant’s testimony to be credible as to the system outages that occurred at Graterford during periods of heavy usage.  I agree that, as a frequent user of GTL’s system, Mr. Gibbs was able to observe first hand that whenever his calls were dropped, other inmates also were not able to continue in their conversations.  The problem affected sixteen (16) out of eighteen (18) phones when it happened, which was up to three (3) times per month.  I also find that Complainant notified GTL by letter of the problem, at least as early as March 2013 and possibly earlier, and that the problem was not corrected after that notification for at least a year.  I conclude that the correction, when it occurred, did not involve months of lead time.  Indeed, when several inmates complained in March 2014 about dropped calls, and a trouble ticket was opened on March 19, 2014, the correction was made two (2) days later, on March 21, 2014.  Tr. 95-96(4).  

I.D. at 26.



As noted from the above-excerpted discussion, ALJ Melillo concluded that GTL was placed on reasonable notice that there was a correlation between the volume of telephone usage and inmate complaints of dropped calls, with the posting of funds in their accounts.  The identification of this concern dated from on or about at least March, 2013.  See Fact #36.  However, the “lead time” between a trouble ticket report concerning the problem and the ability of GTL to remedy the problem was not particularly long, once the association was made.  I.D. at 26.

c.
Complainant Exception No. 1

In his first Exception, the Complainant disagrees with, and seeks to clarify, Finding of Fact #30, page 11 of the I.D.; also discussed and referenced at page 23 of the I.D.  See Exc. at 1.  Finding of Fact #30 states:

30.
Up to three (3) times a month, when there is a high volume of inmates using the phone, such as on Tuesday evenings, the GTL system has shut down.  When this occurs, sixteen (16) of the eighteen (18) phones for inmate use in Complainant’s area at Graterford simultaneously disconnect.  Tr. 18, 23, 50-51 (1).

Mr. Gibbs emphasizes that the ALJ’s conclusion in Fact #30, that the GTL system experienced difficulties “[u]p to three (3) times a month . . . ” is not accurate. (Emphasis by Complainant).  Rather, Mr. Gibbs points out that the record shows that the GTL system experienced difficulties much more frequently.  Mr. Gibbs states that the statement in Fact #30 should read, “ . . . at least 4x a week . . .”  The Complainant argues that by GTL’s own admission, they observed that the problem took place every Tuesday, sometimes Wednesday, and holidays.  Exc. at 1.  (Emphasis omitted).  Thus, the Complainant makes the argument that the difficulties occurred when there was a high volume of inmates using the telephones.  Mr. Gibbs argues that this means that the problems occurred on average, at least 4, and upwards of 10-15 times per month.  Id. (Emphasis by Complainant).

In its Replies to Exceptions, GTL supports the adoption of the ALJ recommendation and conclusions as supported by the record.  GTL argues that, nowhere in the record does the Complainant testify that the system shut-downs occurred four times a week.  R. Exc. at 2.  GTL concludes that the Presiding Officer found, based on the Complainant’s testimony that shut-downs occurred up to three times a month and this finding should stand because it is supported by record evidence and should not be disturbed as the Complainant demands.  Id.

d.
Disposition 

On consideration of the Exceptions and Replies, we shall grant the Complainant’s Exception, in part, consistent with our discussion.  In all other respects, we adopt the recommendations and conclusions of ALJ Melillo.  
The Complainant has excepted to the ALJ’s Finding of Fact #30.  On review of the transcript testimony, we find varying estimates and equivocal statements concerning the frequency of the service problems experienced by the GTL system due to high volume usage, although there was a problem of dropped calls during high volume periods.  The common denominator to all of the service complaints of dropped calls associated with the high volume of inmate calling is that the problems were especially likely to occur on Tuesdays.  
ALJ Melillo has accurately set forth the frequency of the service disruptions as based on the record testimony of the Complainant.  This testimony was that the problems happened “up to” three (3) times per month.  See Fact #30.  However, we agree with the Exception of Mr. Gibbs only to note that the ALJ’s finding may not be complete.  In the testimony of GTL witness, Mr. Fulton, portions of which were cited by ALJ Melillo at pages 27-28 of the Initial Decision, the Tuesdays in question were part of a specific recurring consequence of how inmate credits are administered at the SCI.  The testimony of Mr. Fulton explained the situation as follows:

A. [Fulton] Well, yes. In general, it’s an industry trend that, you know, our call volumes do increase at the end of the year for the holiday season.  The other thing I would possibly look at here is what day of the week this particular trouble was issued.  And I believe the 12th of December, if I look at my calendar from 2013, was a Tuesday.

Q. Why is that relevant, Mr. Fulton?

A. It’s relevant because the Department of Corrections, through an agency that is called Correctional Industries, they facilitate the purchase and recording of debit time through the commissary at each of the jails.

So in other words, along with all of the other commissary items that inmates can purchase -- toothpaste, potato chips, whatever -- there is also telephone time that can be acquired through the commissary process.  And Correctional Industries at Graterford processes all of the debit purchases made for the prior week at Graterford on a Tuesday afternoon.  So we get all of those debit purchases for the week before posted to us on a Tuesday afternoon, late in the afternoon, and then through an automated process, our system then applies those dollar amounts to each of the respective inmates’ accounts that made those purchases in that same afternoon.

So on Tuesday, after dinner count, after about 6:00 p.m., new money that inmates have designated for phone time are being applied to their phone systems every Tuesday.  So they come on the phones after they get out of dinner.  And with all the new money they have to spend, they go to the phones and they make lots of calls on Tuesdays.

Q. So you’re saying the Department of Corrections’ policy or process of adding funds to the inmates’ accounts creates a volume issue for the telephone system at Graterford?

A. That is correct.

Tr. 41-43(4); also I.D. at 27-28.

Based on the foregoing, we shall grant the Complainant’s Exception # 1in order to clarify that the testimony of Mr. Fulton linked the service problems to the DOC commissary acquisition process, which is more than a happenstance event.  Rather, this recurring problem was part of the high volume use problem with the GTL system, and it was particularly evident on or after Tuesdays.


2.
Issue # 2: Complainant’s Entitlement to Refunds



a.
Positions of the Parties




i.
Complainant

Mr. Gibbs has consistently maintained that the shifting of the burden of going forward with the evidence to establish a prima facie case of improperly dropped calls pursuant to the Feigley line of cases should be revisited and the third criterion overruled.  See Mem., passim.
Mr. Gibbs argued that he could establish a prima facie case based upon the first two elements set forth in Feigley IV.  However, the Complainant argued for reconsideration and/or rescission or amendment of the third criterion.  The third criterion has been alternately stated, as follows: that the evidence should show that the call dropped was not made to a portable or cordless telephone or a cellular telephone.  Also, when the call is placed to a “plain old telephone,” that phone should not have any custom calling features which could enable the inmate to circumvent the DOC security restrictions on the use of the phone, i.e., engage in three-way-calling, etc.
Mr. Gibbs argued that the record in this proceeding indicates that there were systemic problems with the service provided by GTL.  These problems affected landline and cell phones, alike.  Mem. at 2-3.  Based on the foregoing, the Complainant argues, “So to arbitrarily discount or ignore this fact actually undermines the very core values that this Commission was founded under; fairness, impartiality, and integrity.  And for these reasons set forth does Mr [sic] Gibbs ask your Honor to modify or overrule Feglev [sic] and allow prima facie to be established and his case be allowed to move forward and be held to the next set of standards necessary for establishment of merit in his claims against GTL”  Mem. at 3.
The Complainant generally testified that, based upon his calculations, he has spent about $5,000 in calls over four to five years and that about 10% of his calls dropped prematurely; therefore, he asserted that he was entitled to $500 in refunds.  See I.D. at 16 referencing Tr. 53-54 (1); 116, 120-124 (4).

Mr. Gibbs was able to identify very specifically six calls, introduced into the record as Complainant Exhibits A(1) through (6), respectively, that he asserted were representative of the dropped calls he experienced.  See I.D. at 16, citing Tr. 38, 45, 47 (1); 107-108 (4).  The Complainant’s evidentiary Exhibits were discrepancy request forms completed by Mr. Gibbs and provided to the site administrator regarding dropped calls.  Id.  The dates of these phone calls were set forth by ALJ Melillo as follows: February 5, 2013 (Call #1); February 26, 2013 (Call #2); March 19, 2013 (Call #3); July 19, 2013 (Call #4); September 17, 2013 (Call #5); and September 17, 2013 (Call #6).  Id.

The Complainant indicated that the six discrepancy form calls were examples of the many dropped calls he had experienced since 2010, due to problems with GTL’s system.  No specific information was provided as to any of the other calls alleged to have been dropped, other than many were to cell phones.  I.D. at 16; Tr. 60 (1).

ii.
GTL 

GTL criticizes the Complainant’s evidence concerning his entitlement to refunds as insufficient.  GTL points out that Mr. Gibbs testified that he paid $1.60 for every call made and that the Complainant estimates that he has spent, approximately, $5,000 on telephone calls in the course of the last five years.  M.B. at 6.  The Company states that Mr. Gibbs did not provide adequate evidence of the amount he was improperly billed and, in GTL’s view, the Complainant has made what can only be characterized as a “guesstimate” that 10% of his calls were improperly terminated.  GTL observes that Mr. Gibbs conceded that he did not use any record evidence to reach his conclusion of 10% dropped calls, but relied on calendars that he keeps.  Id.  The calendars were not produced at the hearing.  Based on the foregoing, GTL assesses this proof as speculation which cannot be accepted as adequate evidence of improper billings and suffice to meet the burden of proof in this matter.  Id.

GTL also states that the $5,000 figure is inappropriate for purposes of determining how much Mr. Gibbs was improperly billed because it is based on five-year’s worth of calls, and the three-year statute of limitations in the Code, 66 Pa. C.S. § 3314, applies to this complaint proceeding.  M.B. at 6, n. 2.  

GTL also points out several apparent flaws and/or misinterpretations of the evidence relating to dropped calls occurring on the dates alleged by Mr. Gibbs, with a particular emphasis on inaccuracies regarding the February 5, 2013 date.  See M.B. at 7‑9.

GTL supports the application of the standards established in the Feigley line of cases so as to preclude relief to Mr. Gibbs.  GTL acknowledges that Mr. Gibbs may establish the first two criteria of Feigley:

.  .  .  the Complainant may be able to show that he connected a call between himself and a pre-approved number.  Also, in some instances, he may be able to show that a particular call ended before a full 15 minutes expired, and that the call was terminated through no fault of his own.  However, the record clearly establishes that all the disconnected calls he complains about either lasted the full 15 minutes or they were placed to cell phone numbers outside the prison.

M.B. at 7.

Notwithstanding Mr. Gibbs’ ability to address the first two criteria in Feigley IV, GTL takes the position that the placement of the calls to cell phones should bar any refund recovery by the Complainant.  GTL does advise that it relies on the DOC policy to deny refunds to calls placed to cell phones.  However, GTL further acknowledges there are exceptions to the application of the DOC policy based on its judgment.  M.B. at 2.  Thus, GTL acknowledges that it has the discretion to consider the appropriateness of refunds for dropped calls.  GTL explained:

Although DOC’s policy warns that there will be no refunds for terminated calls made to cell phones, GTL has the discretion to issue credits for call to cell phones.  GTL has discretion to issue refunds based on its own policy. Thus, it is possible for an inmate discrepancy to result in a refund even if inmate called a cell phone. TR 161.  GTL could override the DOC policy on refunds and determine that a call has been disrupted because of GTL’s system, make an exception to DOC’s policy and issue a refund. TR 163.  The contract between DOC and GTL does not require that GTL follow the DOC’s telephone policy regarding no-refunds for call to cell phones. TR 163.  In fact, Mr. Fulton testified as follows: 

Now, I obviously take some discretion in dealing with individual complaints.  And if I can determine through my investigation of that particular complaint that the cutoff may have been caused by my system, then I will issue credits.  And I have issued credits throughout the years for those types of discrepancies. 

TR 164; GTL M. B. at 11-12.

b.
ALJ Recommendation

ALJ Melillo concluded that Mr. Gibbs could not meet the third element of the Feigley standard and, for this reason, declined to consider the Complainant’s refund request on its merits.  I.D. at 23.  The pertinent reasoning of ALJ Melillo is reprinted below: 
It is when element #3 is applied that, as correctly noted by Complainant in his Memorandum of Law, the attempt to establish a prima facie case fails.  This is because all of the unreimbursed calls in the discrepancies of record were made to cell phones.  While Complainant has requested that I overrule Feigley, I cannot do so but instead must follow the Commission’s prior decisions to the extent they are applicable.  I note further that the Commission recently allowed an Administrative Law Judge decision that relied on Feigley to go into effect by operation of law.  See, Michael Davis v. GTL, Docket No. C-2013-2395438, Final Order entered July 29, 2014 (Davis).  The Commission may, however, overrule its prior “precedent,” as noted by GTL in its Reply Brief, citing to Standard Fire Insurance Company v. Insurance Department, 611 A.2d 356, 359 (Pa. Cmwlth. 1992).  

Both parties have actually provided justification for Feigley to be modified by the Commission if it decides to do so.  Feigley was decided by Commission Opinion and Order entered April 24, 2006, over 8½ years ago, and the complaint in that case was filed over 10 years ago.  As noted by Mr. Gibbs, cell phones have become ubiquitous in their usage.  Tr. 130 (4).  Mr. Gibbs also noted in his Memorandum that requiring the call not to have been made to a cell phone is more stringent than GTL’s own policy.  In this, Mr. Gibbs was referring to Mr. Fulton’s testimony, that he has overridden DOC policy and granted refunds for dropped calls to cell phones where the system had failed or where he could not determine a cause for the problem.  Tr. 160-164, 198-201, 203 (2).  Mr. Fulton explained that he does not discriminate between land lines and cell phones as system failures affect both equally.  Tr. 206 (2). 

See I.D. at 22 (Emphasis supplied).

c.
Complainant Exception No. 2

Mr. Gibbs’ second Exception requests that the Commission “revisit” the ruling denying his claim for refunds in the Initial Decision.  The ALJ’s ruling was based, in primary part, on the Complainant’s failure to meet the third prong for the establishment of a prima facie case as set out in the Feigley line of cases.  Mr. Gibbs extensively addresses the Commission’s determination in these cases which held that inmate calls made to cellular telephones [also cordless phones], ipso facto, should be precluded from the consideration of refunds and a criterion for setting out a prima facie case.  Mr. Gibbs requests that the Commission overrule this aspect of Feigley.  See Exc. at 1-2, citing Standard Fire Insurance Company v. Insurance Department, 611 A.2d 356, 359 (Pa. Cmwlth. 1992) - While an administrative agency is not bound by the rule of stare decisis, an agency does have the obligation to render consistent opinions, and should either follow, distinguish or overrule its own precedent.

The Complainant supports his argument for overruling or modifying Feigley, in part, for essentially three reasons.  

First, Mr. Gibbs points out that the record in this Complaint establishes that neither GTL’s refund policy nor the DOC administrative rules categorically prohibit refunds (or their consideration) for telephone calls placed to cell phones.  Exc. at 2.  The pertinent exhibits included in the record are Exhibits Nos. 4 and 5 – the GTL policy and DOC administrative rule, respectively, concerning refunds involving cell phones.  These Exhibits were identified as: (1) Exhibit #4 – GTL Refund Policy; and (2) Exhibit #5 – DC ADM – 818.

Second, Mr. Gibbs argues that the underlying policy involving the absolute and categorical rejection of refunds when a cell phone is called should be part and parcel of the investigation.  Exc. at 2.  Mr. Gibbs points out that when a cell phone is involved in the inmate’s allegation of a dropped call or improper service interruption, the DOC ADM Rule 818 references the underlying rationale for the policy. 
 The rationale is grounded in the existence of conditions such as, static, adverse weather conditions, weak signals, or activation of the call waiting feature on the called party’s side, as justification for the policy.  Id.  Mr. Gibbs interprets this language to mean that when it comes to the question of whether an inmate has made a call to a cell phone and has been deprived of adequate service, an investigatory step is part of the refund consideration process and inquiry.  According to Mr. Gibbs, the mere fact that the call is to a cell phone should not be an end.  The Complainant contends that using the cell phone of the called party in such a conclusive manner to deny refund consideration is alleged to be an “arbitrary” mechanism that can be “selectively” used by employees of the service provider as they see fit.  Id. 

Third, Mr. Gibbs makes an argument similar to estoppel.  The Complainant states that some cell phone calls would get investigated by GTL, while some would not.  Exc. at 2-3.  This, according to Mr. Gibbs, is prejudicial and discriminatory.  Id. 

In its Replies, GTL argues that the Commission should reject the Complainant’s request that we revisit and modify the Feigley standards.  GTL maintains that the Complainant has not presented any compelling reasons for the Commission to modify what are “well-established rules” for adjudicating the type of complaint as presented in this case.  R. Exc. at 3.  
GTL also points to the DOC policy to support retaining the Feigley standards in their entirety.  The reasoning is that from a technological perspective, cell phone signals are deemed unreliable and GTL cannot guarantee that the calls will not be dropped due to, inter alia, static, weather, or weak signals.  R. Exc. at 3-4.  


d.
Disposition

On consideration of the Exceptions and Replies, we shall grant the Complainant’s Exceptions, consistent with our discussion. 

As noted, the controlling case in the area of refunds involving allegations of inadequate service due to improperly dropped or disconnected inmate calls is Feigley IV.  Feigley IV was thoroughly considered and addressed in this proceeding by the Complainant and the Respondent.  See I.D. at 16-17; 19-20; 21-23; 32.  Our decision today reflects that precedent, as clarified and modified by this Opinion and Order.  
We acknowledge that in accordance with Feigley IV, the Commission historically has not ordered refunds for dropped inmate calls to cell phones.  At the time Feigley IV was decided, however, the regulatory approach to inmate calling was, necessarily, influenced by the state of the telecommunications technology at the time, including the technological state of wireless services. 
When Feigley IV was decided consumer use of mobile cell telephony was not as widespread as the data and statistics presently indicate.
  The discussion of Presiding ALJ Cocheres in the Feigley line of cases has often referenced “plain old telephone service” in connection with the recommendations and standards which we adopted.  Plain old telephone service, i.e., a landline or wireline unit, may no longer be the “norm” in many consumer telecommunications environments.

Our decisions in the Feigley line of cases expressly recognized the potential for reconsideration of the standards under which this Commission would evaluate service quality complaints filed by inmates at correctional facilities in Pennsylvania as telephone technology stood to evolve over time.  See, e.g. Docket No. C-20043621, slip op. at 24, n. 9.  Consequently, there is no need to comprehensively jettison the Feigley precedent when clarification and, to the extent appropriate, modification preserves precedent, including any exceptions that might arise under that precedent.  
The Feigley line of cases also recognized that a service provider could not merely rely on the requirements of the DOC service contract to avoid a Commission inquiry upon a complaint of inadequate service.  In Feigley, Docket No. C-20043621 (Order entered April 24, 2006), slip op. at 23, we reasoned:

We are able to conclude that it is within this Commission’s jurisdiction over the rates and services of public utilities, that a legitimate inquiry be made concerning a disconnected call upon complaint.  That is, after an inmate has complied with all necessary DOC policies for telephone access, this Commission is not inhibited from engaging in an analysis of whether or not adequate service, consistent with safety and reliability, has been rendered in the exercise of this privilege.  We also recognize that the valid security concerns of the DOC do not end once the call has been made. There is, for public safety concerns consistent with DOC regulations, the necessity to actively monitor the call while in progress.
Since the issuance of our decision in Feigley IV, this Commission would be remiss if we did not take official notice of several sources of public information and data on which we are able to conclude that cell phone usage among residential households within the Commonwealth of Pennsylvania has increased significantly.  See, generally, Verizon Reclassification Order, Docket Nos. P-2014-2446303, et al (Order entered March 4, 2015; Tentative Implementation Opinion and Order entered June 1, 2015).  See also Local Competition Report (October 2014), Federal Communications Commission, Industry Analysis and Technology Division, Wireline Competition Bureau, p. 3.   

 In the most recent Verizon Reclassification Order, we considered a petition filed pursuant to the provisions of Section 3016 of the Code, 66 Pa. C. S. § 3016, requesting the reclassification as competitive of basic, stand-alone local telephone service by two local exchange carriers. 
  In reaching our disposition to approve, with modifications, the petition, and to approve the competitive classification of stand-alone basic service in certain areas in the Verizon service territories, this Commission acknowledged, inter alia, the persuasiveness of Pennsylvania-specific data and national data and statistics regarding the increased residential use of mobile cell telephony. 
In the Verizon Reclassification Order, a witness sponsored by the petitioning companies testified that as of June, 2013, there were more than 12 million wireless telephone subscribers in Pennsylvania.
  Pennsylvania is a state with a population of, approximately, 12.8 million people.  Thus, the number of wireless subscriptions in Pennsylvania equaled the population of Pennsylvania.  Also, pursuant to the testimony of this witness, the number of wireless subscriptions exceeded the number of wireline access connections, with wireless access subscriptions of 6.6 million and wireline subscriptions being reported as 3.7 million among incumbent local exchange carriers, and 2.9 million among competitive local exchange carriers.  See Verizon Reclassification Order, Verizon Statement 1, at 33.  
More significantly, record testimony in that proceeding relied on FCC sources and data from the federal Center for Disease Control (CDC), further testified that in 57% of American households, wireless phones (i.e., cell phones) are either the exclusive or predominant form of voice communications for the household.  See Verizon Reclassification Order, Verizon Statement No. 2 (rebuttal testimony of Mr. Paul B. Vasington), at 6-7.  And, the Order further observed that, approximately, 15 percent of American households received all, or almost all, calls on wireless telephones despite also having a landline telephone.  Therefore, we observed that these statistics support a conclusion that almost three out of five American households either have no landline service at all or have a landline service, but rely mostly on wireless.  See Order at 35. Finally, the order noted that seventy percent of all 911 calls now originate from a cell phone.  See Verizon Reclassification Order, slip op. at 43.
In addition, the FCC at the national level has released reports which have compiled statistics that indicate the proliferation of mobile cell telephone usage.  See, Local Telephone Competition: Status as of December 31, 2013, prepared by the Industry Analysis and Technology Division Wireline Competition Bureau on October 2014 (FCC Competition Status Report- December 2013); the FCC’s Annual Report and Analysis of Competitive Market Conditions With Respect to Mobile Wireless, Including Commercial Mobile Services, WT Docket No. 13-135 (Released December 18, 2014) (FCC 17th Mobile Wireless Competition Report).
The significance of the increased use of wireless service within residential households favors clarifying and modifying the third element of the Feigley evidentiary standard, which historically has been interpreted as an absolute bar to considering, in a formal complaint under Section 701 of the Code, 66 Pa. C. S. § 701, a request for a refund for inmate wireline calls to cell phones.  In light of the foregoing discussion, we hereby clarify that the third element of the burden of going forward with the evidence under Feigley is not an absolute bar to considering, as part of a claim of inadequate service,  a request for a refund of the charges for an inmate wireline call to a cell phone that was terminated prematurely.  This means that we will now consider refund requests for inmate calls to cell phones in accordance with our clarification of Feigley made in this Opinion and Order. 
We acknowledge there are many valid reasons why inmate wireline calls, including those to both wireline and cell phones, are terminated.  Based on the unique facts and circumstances in this case, however, we believe that refunds are appropriate for the Complainant’s wireline calls to cellular telephones that were terminated prematurely.  The unique facts and circumstances in this case include substantial, credible record evidence that: (1) the “dropped” calls were made to cellular telephones of preapproved personal contacts; (2) GTL affirmatively diagnosed systemic problems affecting inmate calls terminating at both wireline and cellular telephones and remediated those constraints; and (3) GTL had the discretion to depart from the DOC policy against refunds for dropped calls to cellular telephones, in this case, giving the Complainant calling credits.

Based on our review of the record, we find that the Complainant demonstrated that GTL dropped six wireline calls from the correctional facility where he is incarcerated to cell phones under the, now-expired, service contract with the DOC and GTL.  Therefore, we conclude that the Complainant has made a prima facie case that those six wireline calls to cell phones were dropped and should be subject to refund.  GTL showed that the Complainant’s charge for a dropped wireline call was $1.60.  See  Fact #14. This would mean that the Complainant is entitled to a $9.60 refund or credit to the six dropped calls.  We note, however, that GTL has refunded $3.20 to the Complainant for two of the six dropped calls.  Consequently, the proper refund amount that we shall direct is $6.40 for the four dropped calls that were not previously subject to refund or credit.


3.
Issue # 3: Civil Penalty – Complainant’s Exception No. 3



a.
Positions of the Parties




i.
Complainant

In his Exceptions, the Complainant states that he does not believe the $300 civil penalty recommended by ALJ Melillo is sufficient due to the magnitude of the infraction of GTL.  Exc. at 4.  Based on considerations of the financial “rewards” obtained by GTL, and the number of inmates the Complainant states were affected, the Complainant advocates for an increase in the civil penalty recommended by ALJ Melillo.  Id.


ii.
GTL
In its Replies to Exceptions, pages 5-6, GTL defends ALJ Melillo’s application of the standards of 52 Pa. Code §69.1201(c) to arrive at a civil penalty in this case.  GTL submits that the penalty was “modest,” but justified based on a significant number of aggravating and mitigating factors.  GTL notes that the ALJ was most concerned with the amount of time it took GTL to recognize the issue that it, eventually, fixed.  Id.  Importantly, emphasizes GTL, the ALJ determined that GTL’s conduct was not serious and that it cooperated fully with the Commission’s investigation and took action to correct any system issues that may have led to disconnections.  Id. referencing I.D. at 28-31. 

b.
ALJ Recommendation
The factors and standards on which this Commission will evaluate a civil penalty are in 52 Pa. Code § 69.1201(c) are as follows:
(1)
Whether the conduct at issue was of a serious nature.  When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty.  When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty.

(2)
Whether the resulting consequences of the conduct at issue were of a serious nature.  When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty.

(3)
Whether the conduct at issue was deemed intentional or negligent.  This factor may only be considered in evaluating litigated cases.  When conduct has been deemed intentional, the conduct may result in a higher penalty.

(4)
Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future.  These modifications may include activities such as training and improving company techniques and supervision.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.

(5)
The number of customers affected and the duration of the violation.

(6)
The compliance history of the regulated entity which committed the violation.  An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty.

(7)
Whether the regulated entity cooperated with the Commission’s investigation.  Facts establishing bad faith, active concealment of violations, or attempts to interfere with Commission investigations may result in a higher penalty.

(8)
The amount of the civil penalty or fine necessary to deter future violations.  The size of the utility may be considered to determine an appropriate penalty amount.

(9)
Past Commission decisions in similar situations.

(10) 
Other relevant factors.

The ALJ considered the applicable factors of the Commission’s Regulations at pages 28-31 of the Initial Decision.  In summary, ALJ Melillo found as follows:

Pursuant to the first criterion, whether the violation was of a serious nature or whether it was less egregious, such as an administrative or technical error, ALJ Melillo concluded that the failure to provide a reasonably prompt remedy for the dropped phone call problem was not based on willful fraud or misrepresentation.  I.D. at 29.  Therefore, she concluded that the conduct was not serious.  Id.  




Pursuant to the second criterion - whether the resulting consequences of the conduct were of a serious nature, such as personal injury or property damage, the ALJ concluded that the resulting consequences also were not of a serious nature.  I.D. at 30.  



ALJ Melillo found that there was no evidence of record that the failure of GTL to timely discover the source of the dropped call problem was intentional.  I.D. at 30. She, therefore, concluded that the conduct was negligent rather than intentional.  Id.


The fourth criterion considered by the ALJ was whether the utility made efforts to modify internal practices and procedures to address the conduct and prevent similar conduct, and the amount of time it took for the implementation of these measures.  ALJ Melillo found that GTL did take measures to address the problem and prevent similar issues.  Also, the Complainant verified that the modifications were working.  I.D. 30.  

The only concern noted by the ALJ under the fourth criterion was the amount of time it took for GTL to recognize and to acknowledge the problem, even after receiving the Complaint and hearing the Complainant’s testimony of October 3, 2013, as to the source of the problem.  I.D. at 30.   Here, the ALJ has noted other pending complaints against GTL involving inmate services.  See I.D. at 30, n. 4.  ALJ Melillo concluded that the amount of time needed by GTL to address the problem adversely reflected upon the Company under the fourth criterion.  Based on the foregoing, ALJ Melillo concluded that GTL should have been aware of and taken measures to address the problem at least one year prior to taking action.  I.D. at 30. 



Pursuant to the fifth criterion, regarding the number of customers affected, the ALJ found that the inadequacy of service issues, because they were based on a trunk capacity, presumably affected all inmates at SCI Graterford, although not all of them complained.  I.D. at 30.


The sixth criterion is the consideration of the compliance history of GTL.  On review of the compliance history of GTL, it was disclosed that there was one prior case in which civil penalties were imposed on GTL.  See Smolsky v. GTL, Docket No. 20078119 (Order entered January 15, 2009); 2009 Pa. PUC LEXIS 455.  This case was a case in which GTL was fined violations of certain procedural requirements of the Commission’s Rules of Practice and Procedure and did not involve a complaint of inadequate service to an inmate.  I.D. at 31.  ALJ Melillo, however, took this case into account in determining the level of civil penalty.  Id. 



The seventh criterion is whether the regulated entity cooperated with the Commission’s investigation.  The ALJ agreed with GTL as argued in its Reply Brief, that it was forthcoming and cooperative in its litigation of this case.  I.D. at 31. 



The eighth criterion – the amount of the civil penalty or fine necessary to deter future violations, with consideration of the size of the utility, was resolved by the ALJ upon consideration of all factors, to recommend that a penalty of $300 was sufficient to deter future violations.  I.D. at 31.



The ninth criterion to consider is past Commission decisions.  GTL cited to four cases in its Reply Brief wherein penalties were imposed on prison phone providers.  Each of the cases cited involved conduct determined to be more egregious than proved in the Complaint of Mr. Gibbs.  I.D. at 31. 



The tenth criterion - other relevant factors, mitigated in favor of the relatively small civil penalty of $300.  I.D. at 31.  ALJ Melillo agreed with GTL that there were mitigating circumstances, particularly GTL’s identification and correction of the problem, that factored into her recommended penalty.  Id.


c.
Disposition

On consideration of the positions of the Parties, we shall deny the Exceptions of the Complainant and adopt the recommendation of ALJ Melillo.  We have not found a proper factual analogue with respect to an appropriate civil penalty to be imposed, although, as we have discussed, this Commission has an extensive body of administrative decisions that have determined whether an inmate service provider’s service violated Section 1501 of the Code, 66 Pa. C. S. §1501.  While we agree with GTL that the recommended penalty is “modest,” we disagree that it should be larger and conclude that the mitigating factors addressed by ALJ Melillo adequately serve to deter any future untoward utility conduct in this regard.

IV.
Conclusion

Based on the foregoing, we shall grant the Exceptions of Mr. Gibbs consistent with the discussion in this Opinion and Order; THEREFORE,
IT IS ORDERED:
1.
That the Exceptions of Tyrone Gibbs, FS-7093 filed in the matter of Tyrone Gibbs, FS-7093 v. Global Tel* Link Corporation, Docket No. C-2013-2358084 are, hereby, granted, to the extent consistent with the discussion in this Opinion and Order.
2.
That the criteria establishing a shifting burden of going forward with the evidence approved and adopted in the cases of  George Feigley, AK-2760 v. T-Netix, Inc. and T-Netix Telecommunications Services, Inc., Docket No. C-20029138 (Order entered April 21, 2006) and Sandra and George Feigley v. Verizon Select Services, Inc., et al., Docket No. C-20043621(Order entered April 24, 2006), are, hereby, modified, consistent with the discussion in this Order.
3.
That Global Tel* Link Corporation shall provide to the Complainant, Tyrone Gibbs, FS-7093, a credit or refund of $6.40 for four of the six dropped calls that were not previously subject to a refund or credit as established on the record in this proceeding.        
4.
That, within thirty days of the entry date of this Opinion and Order, Global Tel* Link Corporation shall remit a civil penalty in the amount of  $300 payable by check, money order, or certified funds, to “Commonwealth of Pennsylvania” and sent to: 

Secretary

Pennsylvania Public Utility Commission

P.O. Box 3265

Harrisburg, PA, 17105-3265

5.
That a copy of this Opinion and Order be served on the Parties to this proceeding and the Pennsylvania Department of Corrections, the Office of Consumer Advocate, and Securus Technologies, Inc. 
6.
That this case shall be marked “closed” once the refund or credit is properly remitted to the Complainant and the civil penalty is paid.

[image: image1.png]








BY THE COMMISSION,






Rosemary Chiavetta







Secretary

(SEAL)

ORDER ADOPTED:  June 11, 2015  

ORDER ENTERED:  July 10, 2015
� 	ALJ Melillo conducted four telephonic hearings in this case and the court reporters began the transcript page numbering anew for two hearings conducted on those dates.  For purposes of clarity, ALJ Melillo advised that the transcript page references in the I.D. include a hearing number in parentheses after the page reference.  The numbers in parenthesis correspond to the following hearing dates: (1) October 3, 2013 hearing; (2) January 15, 2014 hearing; (3) June 17, 2014 hearing; and (4) June 27, 2014 hearing.  See I.D. at 4, n. 1.


� 	Mr. Gibbs’ allegations concerning problems with the GTL billing system were resolved.  I.D. at 13, n. 3; Tr. 13(1).   


� 	In Bowers v. T-Netix, et al., 837 A.2d 608 (Pa. Cmwlth. 2003), the Commonwealth Court rejected an inmate’s challenge to the DOC regulations regarding his inability to choose a telecommunications service provider for calls to the PSTN.  In Bowers, the inmate also challenged the exclusive arrangement between the DOC and service provider for calling services to SCI facilities as an illegal monopoly.  This challenge was also rejected.





� 	Securus is formerly known as T-Netix.  See George Feigley, et al. v. T�Netix, Docket No. C-2002-9138 (Order entered April 21, 2006), slip op. at 2, n. 1. 


�	In the typical arrangement, the institution receives a “site commission payment” from the successful service provider to the institution.  The site commission payments are based on revenues generated at the facility.  See Feigley I; see, also Rates for Interstate Inmate Calling Services, WC Docket No. 12-375, 28 FCC Rcd 14107 (2013) (Inmate Calling Report and Order and FNPRM),infra.  In Feigley I, the complainants asserted that this arrangement resulted in a conflict of interests between the users of inmate calling services and the DOC.


�	Chapter 30 has since been repealed and reenacted.  See, 2004, No. 30, P.L. 1398, No. 183,§1, immediately effective.


�	The rates charged by IXCs are classified as “competitive” and for this reason, are not prescribed by the Commission and generally, are detariffed.  See 66 Pa. C.S. § 3018.  The Federal Communications Commission (FCC) historically has exercised jurisdiction over the interstate inmate calling rates at correctional facilities in conjunction with those states who continue to exercise jurisdiction over IXC rates for the determination of just and reasonable intrastate charges.


� 	In Strandberg and Coleman, we adopted the Findings of Fact and Conclusions of Law of presiding ALJ Louis G. Cocheres, with the exception of those findings and conclusions which would apply the provisions of Chapter 64 of our Regulations, 52 Pa. Code §§ 64.1, et seq., to inmate calls.


�	The burden of going forward with the evidence is to be distinguished from the overall burden of proof that is placed on a complainant pursuant to Section 332(a) of the Code, 66 Pa. C. S. § 332(a).  The burden of going forward with the evidence may shift from one party to another.  See Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980); Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  The burden of proof, however, remains on the party seeking affirmative relief.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).


� 	See, e.g., Local Competition Report (October 2014), Federal Communications Commission, Industry Analysis and Technology Division, Wireline Competition Bureau, p. 3.  


� 	The Response of Mr. Gibbs, inter alia, complained that the telephones in his housing unit improperly cut off simultaneously.  Also, in the March 6, 2013 letter, the amount of refunds at issue was stated by Mr. Gibbs as $3,500, as of that date.


� 	Due to the pending retirement of ALJ Melillo, it was decided that less-detailed briefs, such as memoranda of law, would suffice rather than more detailed briefs.  I.D. at 7.





�	During the hearing held on June 27, 2014, GTL witness Fulton acknowledged that there was a volume problem created on Tuesdays, for the reason stated by the Complainant in prior testimony.  See Fact #34.





� 	See e.g., See, e.g., Local Competition Report (October 2014), Federal Communications Commission, Industry Analysis and Technology Division, Wireline Competition Bureau, p. 3.  


� 	The precise issue before the Commission for purposes of a Section 3016 petition is whether there is the demonstrated availability of like or substitute services.  In the Verizon Reclassification Order we rejected the position of the opposing Parties that cable and wireless telephony should be excluded from consideration as a “like” or “substitute” for basic local exchange service on the basis of, inter alia, safety and reliability characteristics.  See Order at 43.


� 	This witness, in rebuttal testimony, updated this statistic to reflect a FCC report, based on data for the year, December 2013, that indicated the statistic as 12.3 wireless subscribers in Pennsylvania.  


� 	ALJ Melillo was not certain of the size of GTL.  I.D. at 31.






