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INTRODUCTION
In this case, Sandra Laws (Complainant) disputes the distribution charge on her bill as excessive and unreasonable.  Complainant requested that the distribution charge be limited to 5% of her usage.  The record reveals that although the amount of the distribution charge was consistent with the tariff of Philadelphia Gas Works (Respondent, PGW or Company), the format of the charge as presented on the bill was not consistent with the Company’s tariff.  The inconsistency however, did not rise to the level of levying a civil penalty.  Accordingly, the undersigned dismissed the Complainant’s Complaint. 

history of the proceeding

On or about May 16, 2014, Complainant filed a Complaint against PGW with the Pennsylvania Public Utility Commission (Commission or PUC).  Complainant questioned the distribution charge and alleged that she was charged 150% of her actual gas usage through the distribution charge.  Complainant expressed that the distribution charge was unreasonable and excessive.  Complainant expressed that the charge was contrary to the Public Utility Code at Section 1358(a)(1),
 66 Pa.C.S. § 1358(a)(1), and stated that the charge should be no greater than 5% of her gas usage.  It is noted that this reference by the Complainant caused some confusion because the statute reference concerns a distribution systems improvement charge (DSIC) which is distinctly different from the distribution charge.
On July 15, 2014, the Respondent filed an Answer addressing the material allegations of the Complaint.  The Respondent denied that it charged the Complainant 150% of actual gas usage at 5214 Webster Street, 1st Floor, Philadelphia, Pennsylvania (service address) as a distribution charge.  The Respondent stated that the distribution charge is a component of the general service gas rate in the Company’s tariff.
The Respondent also stated that the Complainant contacted the Company on March 4, 2014, and complained that her bill was too high.  Respondent offered a budget billing plan to the Complainant but the Complainant declined and requested that PGW terminate her gas service.  On March 10, 2014, PGW granted the request of the Complainant and terminated the gas service at the service address.
The instant Complaint is a timely appeal of the Commission’s Bureau of Consumer Service’s (BCS) decision at Case No. 3202783 filed on March 10, 2014.  On April 16, 2014, BCS concluded upon examination of the Complainant’s February 19, 2014 bill, that the bill was correct as rendered.  The Respondent requested that the Commission find against the Complainant and dismiss the Complaint.

A Hearing Notice dated July 25, 2014, informed the parties that the Initial Hearing in this matter was scheduled for Wednesday, September 17, 2014.
A Prehearing Order was issued on July 29, 2014, which advised the parties of the date and time of the scheduled hearing, and informed them of the procedures applicable to this proceeding.  
The Initial Hearing convened as scheduled.  Sandra Laws appeared pro se and the Respondent was represented by Laureto Farinas, Esquire, who was accompanied by one witness, Linda Pereira.  
The Complainant sponsored one exhibit.  The Complainant’s exhibit was her February 19, 2014 bill from Respondent, which was identified as Complainant Exhibit 1.  The Complainant’s exhibit was admitted into the record without an objection from the Respondent.

Mr. Farinas represented Respondent and presented Ms. Pereira as a witness.  The Respondent sponsored the following four exhibits:

1. PGW Exhibit 1 – Contacts on Complainant’s Account;

2. PGW Exhibit 2 – Account Statement and March 2014 bill; 
3. PGW Exhibit 3 – PGW tariffs for DSIC and General Service Rate GS; and
4. PGW Exhibit 4 – BCS April 16, 2014 decision.
Complainant objected to PGW Exhibit 1 which was overruled.  Complainant did not object to PGW Exhibits 2 through 4.  All four PGW exhibits were admitted into the record.
The record closed on October 17, 2014. 
By Order #2 dated January 23, 2015, the undersigned ALJ found that several surcharges that make up the distribution charge were not provided in the record.  The record was
reopened pursuant to 52 Pa.Code § 5.571(d)(1)
 to provide the opportunity for an explanation of the surcharges that make up the distribution charge to be discussed on the record.  

A Further Hearing Notice dated January 23, 2015, scheduled a Further Hearing for February 27, 2015, for the purpose of explaining the Respondent’s distribution charge and the charges that are components of the distribution charge.  
The Further Hearing convened as scheduled.  The Complainant was present representing herself and the Respondent was represented by Mr. Farinas.  The Respondent presented one witness Wendy Vacca.
  Ms. Vacca sponsored one exhibit identified as PGW Exhibit 5.  PGW Exhibit 5 had supporting tariffs for the charges that are components of the distribution charge.  The tariffs however were not effective during the bill that the Complainant disputed which was dated February 19, 2014.  The Respondent requested that it be permitted to file a late-filed exhibit with the appropriate tariff data.

By Order #3 dated March 3, 2014, the Respondent’s request to file a late-filed exhibit was granted.  Order #3 also provided the procedure for the late-filed exhibit, which was identified as PGW Exhibit 5 Revised, the process if the Complainant objected to the late-filed exhibit, and the due dates for presentation of briefs by the parties.  There was no objection to PGW Exhibit 5 Revised and it was admitted by Order #4 dated March 31, 2015.  The evidentiary hearing includes the testimony at the Initial and Further Hearings which produced 97 pages of transcribed testimony.  
Respondent filed its Main Brief on March 27, 2015.  Complainant filed a Responsive Brief on April 6, 2015.  The record closed on April 27, 2015, when the Complainant’s responsive brief was due.  This matter is ripe for decision.
FINDINGS OF FACT

1. The Complainant is Sandra Laws who currently resides at 5214 Webster Street, 1st Floor, Philadelphia, Pennsylvania where she received gas service until March 10, 2014.  Tr. 11, Complainant Exhibit 1.
2. Complainant’s gas service was terminated at the service address on 
March 10, 2014, at her request.  Tr. 11.
3. Complainant used the gas service for heating purposes of a first floor apartment.  Complainant had two gas appliances at the service address—a gas heater and a gas water heater.  Tr. 11-12, 25.

4. Complainant was a customer and received gas service from the Respondent from January 15, 2014, until service was terminated on March 10, 2014, at the Complainant’s request.  An employee of the Respondent took a final reading of the meter on March 10, 2014, at the service address and terminated the gas service at the meter.  Tr. 12, 45-47, PGW Exhibit 2.
5. Complainant decided to discontinue receiving gas service from the Respondent after she received her bill for February 2014, which was due in March 2014 in the amount of $213.00.  The bill was dated February 19, 2014.  Complainant thought her gas bill in the amount of $213.00 for gas service in February was too high.  Tr. 14-15, 16, Complainant Exhibit 1.

6. On March 4, 2014, Complainant contacted Respondent about her bill being too high.  The customer service representative for the Respondent offered budget billing to the Complainant at about $189.00 per month.  The Complainant declined the offer because the offered budget bill was too high.  Complainant was told that her bill for February gas service was correct as rendered.  Complainant made an appointment to have her gas services terminated on March 10, 2014.  Tr. 15, 45, PGW Exhibit 1.

7. Complainant does not find it reasonable that if she used $85.92 worth of gas that it would cost $120.44 to deliver the gas to her service address from the city gate.  The distribution charge is 140% of the gas usage.  Complainant cannot afford this charge.  Tr. 16-18, 23-25, 28, Complainant Exhibit 1.

8. Complainant does not dispute the amount of usage, 148 cubic feet of gas, on the bill dated February 19, 2014.  Tr. 18-19, Complainant Exhibit 1.
9. Complainant has four rooms in her apartment at the service address.  
Tr. 31.

10. Complainant is not interested in resuming gas service at the service address.  She cannot afford the gas service.  Tr. 31.

11. Complainant works two days a week.  Complainant did not wish to provide her monthly gross income.  Tr. 32-33.

12. Complainant keeps her thermostat at 70 degrees.  Complainant does not have an automatic thermostat.  Complainant must set her thermostat.  Tr. 34.

13. Complainant found the following language to explain the term distribution charge to be vague, “The charge for delivery of natural gas from the city gate to the customer.”  Complainant does not understand the distribution charge as it is implemented or practiced by the Respondent.  Tr. 20-23, Complainant Exhibit 1.

14. Linda Pereira is an employee of PGW and has been employed by the Respondent for 36.5 years.  Ms. Pereira is a senior customer review officer which means she handles the informal and formal complaints that consumers file with the PUC.  Ms. Pereira reviewed the Complainant’s Complaint.  Tr. 37-38.

15. During the period that Complainant had gas service, there were three bills generated for the service address.  All three bills were generated from actual meter readings.  Tr. 47, PGW Exhibit 2.

16. The meter for the service address was equipped with an automatic meter reading device (AMR).  The Respondent would drive by the property to obtain the actual reading which was transmitted from the AMR.  Tr. 48.

17. The Complainant made two payments during the period that she was a customer of the Respondent.  The account balance is $120.00.  Tr. 48, PGW Exhibit 2.

18. The PGW bill dated March 11, 2014, was the final bill for the Complainant at the service address.  This bill covered gas service to the service address from February 18, 2014, through March 10, 2014.  The bill was based on an actual reading taken prior to terminating service.  The account was then finalized.  Tr. 48-51, PGW Exhibit 2. 

19. No late payment charges were assessed to the Complainant’s account.  
Tr. 48, PGW Exhibit 2.

20. The components of Complainant’s gas bill are: (1) the supply charge, which is the commodity charge; and (2) the delivery charge.  The delivery charge components are: (1) the customer charge; (2) the distribution charge; (3) the DSIC; (4) the gas cost adjustment; and (5) the weather normalization adjustment.  Tr. 49, Complainant Exhibit 1, PGW Exhibit 3.

21. A brief explanation is provided on the Complainant’s bill of what each individual component of the charges to the customer mean.  Tr. 49, Complainant Exhibit 1.

22. The explanation on the Complainant’s bill for the distribution charge is “[t]he charge for delivery of natural gas from the city gate to the customer.”  Tr. 49, Complainant Exhibit 1.

23. The explanation on the Complainant’s bill for the DSIC is “[t]he charge for the increased replacement of infrastructures (e.g. pipes) which is calculated by applying the same percentage to both the customer charge and the distribution charge.”  Tr. 49-50, Complainant Exhibit 1.

24. On March 1, 2014, the Respondent’s commodity and distribution charges changed.  On the March 10, 2014 bill there are charges at the rate from February 18, 2014 through February 28, 2014; and there are charges at the rate from March 1, 2014, through March 10, 2014.  Tr. 51, PGW Exhibits 2, 3.

25. PGW obtains its gas from Trans-Union Pipeline.  The city gate is actually the city limit where the pipeline comes into the city.  Tr. 50.

26. If the Complainant went to the Respondent’s customer service center and requested a copy of the Respondent’s tariff for review, then a notation would have been made in the customer contacts of the Complainant.  No such notation was made.  Tr. 55-56, PGW Exhibit 1.

27. On April 16, 2014, the BCS rendered a decision and concluded that the Respondent’s bill was correct as rendered for February 19, 2014.  The customer service charge, distribution charge and DSIC were in compliance with Commission-approved tariffs.  
Tr. 56-57, PGW Exhibit 4.

DISCUSSION

In the present formal Complaint, Complainant does not dispute the amount of gas usage at the service address.  Complainant disputes the reasonableness of the distribution charge for the gas service to her service address.  Complainant believes there should be a maximum limit or cap on the amount of the distribution charge.  Tr. 26.  More specifically, Complainant alleged that the distribution charge is too much.  Complainant desires to understand where PGW received approval from the Commission to levy surcharges within the distribution charge.  Complainant R.B. at 2.
As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa.C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission’s decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere "trace of evidence or a suspicion of the existence of a fact" is insufficient.  Norfolk and Western Railway Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).

If the Complainant presents evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied her burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001)(“Milkie”).

A. February 19, 2014 Bill

The Respondent has a Commission-approved tariff for the distribution charge.  Where the Complaint involves an existing, Commission-approved tariff, the burden falls upon the customer to prove that the charge is no longer reasonable.  Brockway Glass Co. v. Pa. Pub. Util. Comm’n, 437 A.2d 1067, 63 Pa.Commw. 238 (Pa.Cmwlth. 1981).  The Commission-approved tariff is prima facie reasonable, is binding on the utility and the customer, and has the full force and effect of law.  Id.  Thus, the burden of proof is on the Complainant to show that the application of the existing PGW tariff at issue is applied unreasonably in the instant Complaint. 
The Commission-approved tariff applicable for the Complainant’s February 2014 bill states, 

Distribution charge (consisting of items (A) and (B) below):

(A)   
Delivery Charge:

$0.60067 
per ccf for Residential

$0.49441
per ccf for Public Housing

$0.45984
per ccf for Commercial and Municipal Customers

$0.45332
per ccf for Industrial Customers
(B)   
Surcharges:

Universal Service and Energy Conservation Surcharge; Restructuring and Consumer Education Surcharge; Efficiency Cost Recovery Surcharge; Other Post Employment Benefit Surcharge; and Distribution System Improvement Charge.

PGW Supplement No. 65 to Gas Service Tariff – Pa. P.U.C. No. 2, Fifty Sixth Revised Page No. 83, PGW Exhibit 5 Revised (Part 4 of 6--PGW Tariff).  The Complainant’s usage was 148 ccf on the bill dated, February 19, 2014.  The Complainant’s February 19, 2014 bill presented the distribution charge as follows as part of the delivery charges:

Customer charge




$  12.00;

Distribution charge 148 ccf at $0.81381

$120.44;

Distribution System Improvement Charge at 4.34%  $    5.75;

Gas Cost Adjustment at -$0.00856 


- $  1.27;

Weather Normalization Adjustment 
 

- $  9.84;



Total Delivery Charges



$127.08

Complainant Exhibit 1 (emphasis added).  The distribution charge is calculated using a percentage of the usage of gas at the Complainant’s service address.  
Based on the Respondent’s tariff, the distribution charge for the Complainant’s February 19, 2014 bill should be:

(1) the delivery charge (A) at 148 ccf x $0.60067 = $88.90. plus (B), the following surcharges:
(2) Universal Service and Energy Conservation (USEC) at 148 ccf x $0.17028 = $25.20, Tr. 86;
(3) Restructuring and Consumer Education (RCE) at 148 ccf x $0.0 = $0.00, Tr. 85-86;
(4) Efficiency Cost Recovery (ECR) at 148 ccf x $0.00804 = $1.19, PGW Exhibit 5 Revised (Part 5 of 6);
(5) Other Post Employment Benefit (OPEB) at 148 ccf x $0.03482 = $5.15, PGW Exhibit 5 Revised (Part 2 of 6); and

(6) Distribution System Improvement Charge (DSIC) – at ($120.44 x 0.0434) + ($12.00 x 0.0434) = $5.23 + 0.52 = $5.75—PGW Exhibit 5 Revised
(Part 6 of 6).
The sum of the distribution charge is delivery charge $88.90 (delivery charge) + $25.20 (USEC) + $0.00(RCE) + $1.19(ECR) + $5.15(OPEB) + $5.75 (DSIC) = $126.19.  Without the calculation of the DSIC included in the distribution charge, the distribution charge is [$88.90 (delivery charge) + $25.20 (USEC) + $0.00(RCE) + $1.19 (ECR) + $5.15 (OPEB) = $120.44] $120.44.  This $120.44 amount is the amount that is charged for the distribution charge on the Complainant’s February 19, 2014 bill.  Complainant Exhibit 1.  

The sum of $120.44 does not include the DSIC as part of the distribution charge on the February 19, 2014 bill.  The DSIC is billed separately in the amount of $5.75.  The Complainant did not dispute the DSIC.  Her dispute is regarding the distribution charge.

The Complainant is correct in that the distribution charge does is not consistent with the Commission-approved tariff.  However, the Complainant is incorrect, that the Respondent overcharged her for the distribution charge.  In fact, the amount charged for the distribution charge was less than what is presented in the Respondent’s tariff.  The tariff allows for the calculated $120.44 plus the surcharge for the DSIC to be charged for the distribution charge.  The Complainant was charged $120.44 and charged the DSIC separately.  Consequently the total amount charged for the distribution charge and the DSIC ($120.44 + $5.75 = $126.19) is what should have been charged for the distribution charge on the Complainant’s February 19, 2014 bill.  This total amount charged is the appropriate amount to be charged by the Commission-approved tariff.  
I note that the Respondent calculated the DSIC as [4.34% x $120.44 (the distribution charge without the DSIC) + 4.34% x $12.00 (customer charge) = $5.23 + $0.52 = $5.75] $5.75 gas usage.  The discrepancy is that the DSIC is separate from the distribution charge.  According to the Respondent’s Commission-approved tariff, the DSIC is to be included in the distribution charge.  However, on the Complainant’s February 19, 2014 bill, the DSIC is separate from the distribution charge.  Complainant Exhibit 1.  The amount charged for the DSIC on the February 19, 2014 bill is $5.75.  Complainant Exhibit 1.   

Respondent presented the charges on the Complainant’s February 19, 2014 bill, inconsistent with the Commission-approved tariff for the distribution charge.  The distribution charge is to include the DSIC according to the Commission-approved tariff.  Respondent billed the Complainant an amount that included everything but the DSIC on the February 19, 2014 bill and billed the Complainant a separate amount solely for the DSIC.  
The Complainant did not prove that she was overbilled for the distribution charge.  Because the amount billed for the distribution charge did not include the DSIC, the record evidence showed that the Complainant was not overcharged for the distribution charge.  Consequently, Complainant failed to sustain her Complaint regarding the February 19, 2014 bill.

B. Whether Company Committed a Violation in Not Following Its Tariff 

It has been shown that the billing of the distribution charge is inconsistent with the Commission-approved tariff for the distribution charge.  The Commission-approved tariff includes the DSIC as part of the distribution charge.  The February 19, 2014 bill separated the DSIC distinct from the distribution charge.  The Respondent acknowledged that the “bill format deviates from the presentation of the categories of charges in that the [d]istribution [c]harge is comprised of the [d]elivery [c]harge and the various authorized [s]urcharges…”  PGW M.B. at 3. 
The Respondent contended that the format on the bill is a result of the Commission’s policy stated at 52 Pa.Code § 69.251.  The Respondent cited the following from the plain language statement as providing guidance to its billing format, “commonly understood words, clear section hearings which accurately describe the information that follows and the avoidance of the use of technical, legal or utility terms not commonly understood.”  PGW M.B. at 4, citing 52 Pa.Code § 69.251.  
In attempting to implement the plain language policy, the Respondent stated that the bill format divides charges into two basic utility functions—supply and distribution.  The Respondent further contended that a billing format divided in these utility functions, 

supports the modern utility trends of unbundling of utility service.  As customers begin[] to think of the PGW bill in terms of the supply and distribution function of utility service, customers will be more apt to participate in Natural Gas Choice.

PGW M.B. at 4.  The Respondent argued that the Company did not violate any section of the Pennsylvania Public Utility Code, a Commission Order or its own tariff with the presentation of its billing format.  The Respondent stated that the billing format at issue was included in the settlement of the Company’s Restructuring at Pa. Pub. Util. Comm’n, et al., v. Philadelphia Gas Works, Docket No. R-2012-2333993 (Opinion and Order entered June 20, 2013) (June Opinion and Order).  In this June Opinion and Order, although the Commission did amend elements of the settlement, the Commission did not disapprove the billing format.  PGW M.B. at 5. 


In this instance, while the format of the bill was not disapproved in the June Opinion and Order, the Respondent more recently received a Commission-approved tariff regarding the rates and elements of the distribution charge.  (the elements of the distribution charge were approved in September, October, December 2013 and January 2014, compared to the June Opinion and Order entered in June 2013).  Thus, the format of the bill should correspond with the most recent Commission-approved tariff.  In this case, the tariff presents the DSIC as part of the distribution charge and not separate or distinct from the distribution charge.  The explanation for the formatting of the bill and why it is done inconsistent with the tariff is understood.  However, the format of the bill should match the Commission-approved tariff.  By the Respondent’s own admission the format of the bill does not match the Commission-approved tariff.  

The Respondent is to follow the Commission-approved tariff.  Section 1301 of the Public Utility Code states, “Every rate made, demanded, or received by any public utility,…shall be just and reasonable, and in conformity with regulations or orders of the commission.” 66 Pa.C.S. § 1301 (emphasis added).   If the Respondent is going to deviate from the Commission-approved tariff, it is not in conformity with the Commission order that approved the tariff.  The consequence of the deviation may result in a civil penalty.  

Consequence of Tariff Inconsistent with Bill Format

The Respondent argued that the Commission should not assess a civil penalty if it is perceived that the Company committed a violation to a Commission-approved tariff through the billing format on the Complainant’s February 19, 2014 bill.
The Public Utility Code Section 3301(a) states, in relevant part,

If any public utility … shall violate any of the provisions of this part, or shall do any matter or thing herein prohibited; or shall fail, omit, neglect or refuse to obey, observe, and comply with any regulation or final direction, requirement, determination or order made by the Commission, … such public utility, person or corporation for such violation, omission, failure, neglect, or refusal, shall forfeit and pay to the Commonwealth a sum not exceeding $1,000, to be recovered by an action of assumpsit instituted in the name of the Commonwealth.  In construing and enforcing the provisions of this section, the violation, omission, failure, neglect, or refusal of any officer, agent, or employee acting for, or employed by, any such public utility, person, or corporation shall, in every case be deemed to be the violation, omission, failure, neglect, or refusal of such public utility, person or corporation.

66 Pa.C.S. § 3301(a).  In the case of “negligent” violations the presumption is that the penalty will range from $0 to $500 per day.”  Ronald A. Meder v. Peoples Natural Gas Co., Docket No. F-01620640 (Order entered August 21, 2006), 2006 WL 2472127 (Pa. P.U.C.) and Joseph A. Rosi v. Bell Atlantic-Pennsylvania, Inc., Docket No. C-00992409 (Order entered March 16, 2000), 2000 WL 1407936 (Pa. P.U.C.). On November 29, 2007, the Commission adopted, Final Policy Statement for Litigated and Settled Proceedings Involving Violations of the Public Utility Code and Commission Regulations; Docket No. M-00051875, 37 Pa.B. 6755 (Order published December 22, 2007) (52 Pa.Code Chapter 69).  I find this policy statement controlling on the issue of the amount of the civil penalty involving the violation in this proceeding.
52 Pa.Code § 69.1201(a) states, 

The Commission will consider specific factors in evaluating litigated … cases involving violations of 66 Pa.C.S. (relating to the Public Utility Code) and this title.  These factors and standards will be utilized by the Commission in determining if a fine for violating a Commission order, regulation or statute is appropriate.  

52 Pa.Code § 69.1201(c) goes further to list the factors and standards to be considered; they are:

(1)
Whether the conduct at issue was of a serious nature… such as willful fraud or misrepresentation, the conduct may warrant a higher penalty.  When the conduct is less egregious, such as administrative filing, or technical errors, it may warrant a lower penalty.

(2)
Whether the resulting consequences of the conduct at issue were of a serious nature…such as personal injury or property damage, the consequences may warrant a higher penalty.

(3)
Whether the conduct at issue was deemed intentional or negligent.  This factor may only be considered in evaluating litigated cases.  When conduct has been deemed intentional, the conduct may result in a higher penalty.
(4)
Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future.  These modifications may include activities such as training and improving company techniques and supervision.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.

(5)
The number of customers affected and the duration of the violation.

(6)
The compliance history of the regulated entity which committed the violation.  An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty.

(7)
Whether the regulated entity cooperated with the Commission’s investigation.  Facts establishing bad faith, active concealment of violations or attempts to interfere with Commission investigations may result in a higher penalty.

(8)
The amount of the civil penalty of fine necessary to deter future violations.  The size of the utility may be considered to determine an appropriate penalty amount.

(9)
Past Commission decision in similar situations.

(10)
Other relevant factors.

52 Pa.Code § 69.1201(c).
The following is an analysis of the record evidence with the factors to consider for a civil penalty:

(1)
The Nature of Conduct

The Respondent stated that the bill format is not the result of willful fraud or misrepresentation.  The Respondent simply was attempting to comply with the Commission’s plain language policy in presenting billing information.  PGW M.B. at 5.  I agree that the bill format is not willfully or fraudulently done by the Respondent.  
52 Pa.Code § 69.1201(c)(1).
(2)
The Consequence of Conduct

The Respondent stated that its conduct was not severe and did not produce personal injury or property damage to the Complainant.  PGW M.B. at 5.  I agree that the conduct by the Respondent in formatting its bills inconsistent with its Commission-approved tariff did not produce personal injury or property damage to the Complainant.  52 Pa.Code § 69.1201(c)(2).

(3)
Whether Conduct was Intentional or Negligent

Respondent stated that any perceived violation to its Commission-approved tariff was unintentional.  PGW M.B. at 5.  I agree that it appears that the conduct of the Respondent in formatting its bills inconsistent with its Commission-approved tariff was unintentional.  52 Pa.Code § 69.1201(c)(3).

(4)
Whether Conduct was Subsequently Modified

The record evidence does not show that the Respondent was aware of any conduct that needed modification.  The Respondent stated that, “[Its] bill format is an attempt to present information in a plain language manner rather than the lock step synchronization with the Tariff page.”  PGW M.B. at 5.  52 Pa.Code § 69.1201(c)(4).  There is no record evidence that the Respondent modified the billing format.
(5)
Quantity of Customers Affected and Frequency of Error

The Respondent admitted that all its customers receive a bill with the format that is at issue in this proceeding.  PGW M.B. at 5.  Consequently, this is not an isolated incident and it occurs in Respondent’s billing system. The Respondent stated that the present format may be helpful to the consumer understanding the bill.  Id.  

It is agreed that the format may be helpful to consumers.  The solution may be to have the tariff match the bill so that there is no inconsistency.  52 Pa.Code § 69.1201(c)(5) and (6). 

(6)
Cooperation by Utility

There is no record evidence of a Commission investigation of this inconsistency with the bill format and the Commission-approved tariff.   Facts of bad faith or concealment by the Respondent are not in the record.  To the contrary, the utility admitted to the inconsistency.  52 Pa.Code § 69.1201(c)(7).
(7)
Appropriate Amount to Deter Recurrence

The amount of a civil penalty or fine to deter the practice by the Respondent is not known as it is evident that the Respondent did not comprehend that there was an issue.  Respondent’s conduct was in furtherance of the Commission’s plain language policy.  Respondent operated under its intention to fulfill the Commission’s plain language policy through the implementation of the billing format at issue.  Respondent initially conducted this proceeding as an inquiry about the DSIC and did not thoroughly grasp the issue until the evidentiary hearings in this proceeding.  There is no evidence that the Respondent cannot remedy the inconsistency between its billing format and the Commission-approved tariff at issue.  52 Pa.Code § 69.1201(c)(8).

(8)
Past Commission Decisions

The undersigned has not found any Commission decisions presenting similar situations as found in this proceeding.  
52 Pa.Code § 69.1201(c)(9).
(9)
Other Relevant Factors
It is noted that if the Complainant had not complained about this issue, it is unknown whether the Respondent would have known or even considered a perceived inconsistency between its Commission-approved tariff and its billing format.  Since the plain language policy is to gain full disclosure, education and communication between the utility and the consumer, this Complaint illuminates that this particular consumer finds disclosure and communication problematic.  At a minimum, the Respondent should be directed to perfect the communication and disclosure to be consistent with what is represented to the Commission.  52 Pa.Code § 69.1201(c)(10).  

Although, I agree that Respondent is culpable of inconsistency between the Commission-approved tariff and the billing format, the inconsistency was not intentional and did not result in damage or injury to the Complainant.  Additionally, the Respondent was attempting to comply with the Commission’s plain language policy when it implemented the billing format.

I do not find that the Respondent’s actions here rise to the level of levying a civil penalty.  Respondent is directed to take such actions as to make its tariff and its billing format consistent while still complying with the Commission’s plain language policy.  Consequently, it is recommended that the Respondent be warned of the violation, and that any similar future violations revealed in litigated proceedings may prove more severely detrimental to the Respondent.  

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2. “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Complainant had the burden of proof.  66 Pa.C.S. § 332(a).
4. The Complainant failed to sustain her burden of proof regarding the February 19, 2014 bill being excessive and unreasonable.
5. The February 19, 2014 bill format was inconsistent with the Company’s Commission-approved tariff; and thus, a violation of the Commission’s statute.  
66 Pa.C.S. § 1301. 
ORDER

THEREFORE,

IT IS ORDERED:

1. That the formal Complaint filed by Sandra Laws against Philadelphia Gas Works at Docket No. F-2014-2426789 is dismissed.

2. That the Respondent takes any such action so that its billing format and its Commission-approved tariff are consistent.

3. That the Secretary mark this docket closed.

Date: June 23, 2015 


/s/








Angela T. Jones 



Administrative Law Judge

� 	66 Pa.C.S. § 1358(a)(1) states,


Limitation –As follows:


 Except as provided under paragraph (2), the distribution system improvement charge may not exceed 5% of the amount billed to customers under the applicable rates of the wastewater utility or distribution rates of the electric distribution company, natural gas distribution company or city natural gas distribution operation.  The commission may upon petition grant a waiver of the 5% limit under this paragraph for a utility in order to ensure and maintain adequate, efficient, safe, reliable and reasonable service.


� 	52 Pa.Code § 5.571(d)(1) states, 


(d) The record may be reopened upon notification to the parties in a proceeding for the reception of further evidence if there is reason to believe that conditions of fact or of law have so changed as to require, or that the public interest requires, the reopening of the proceeding. 


(1) The presiding officer may reopen the record if the presiding officer has not issued a decision or has not certified the record to the Commission. 





� 	Ms. Pereira the Respondent’s witness at the Initial Hearing on September 17, 2014, had retired and was no longer an employee at the date of the Further Hearing on February 27, 2015.  Tr. 77.


� 	Complainant testified that she wanted to correct her calculation and that the distribution charge is 141% of her usage.  She had alleged in her Complaint that it was 150% of her usage.  The calculation of $120.44 ÷ 85.92 = 1.401769 or 140%.


� 	$12.00 + 120.44 + 5.75 - 1.27 – 9.84 = $127.08 
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