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This decision finds that there is not a reliability problem, the shut-off and charges are correct and that Complaint cannot receive a payment arrangement.   
HISTORY OF THE PROCEEDING


On or about August 20, 2014, Venetta Larry (“Complainant” or “Ms. Larry”) filed a formal Complaint against PECO Energy Company (“PECO” or “Company” or “Respondent”).  Complainant states that: 1) the utility is threatening to shut off her service or has already shut it off, 2) there are incorrect charges are on her bill, 3) she is having a reliability problem, and 4) she would like a payment arrangement.  This is a timely appeal of a Bureau of Consumer Services (“BCS”) decision, No. 321751. 
PECO filed an Answer on or about September 12, 2014.  In the Answer, the Company denied all material facts and alleged that Complainant has defaulted on Company payment agreements and a payment arrangement issued by BCS.  The Company also averred that Complainant did not meet the requirements to qualify for a medical certificate service restoration or termination postponement.  PECO further stated that Complainant’s balance includes Customer Assistance Program (“CAP”) arrearages that are not eligible for a payment arrangement and that the PECO account for the service address is now in the name of someone leasing the property.   

A hearing began as scheduled on November 18, 2014.  Complainant represented herself and presented four exhibits.  PECO was represented by Shawane Lee, Esq., who presented 14 exhibits and the testimony of Elsa Leung, PECO Regulatory Assessor.

All exhibits were admitted.  The record closed upon receipt of the transcript on December 29, 2014. 

Upon review of the record, the matter was reopened and the matter set for further hearing to obtain information regarding service restoration and termination postponement matters.  A further hearing was held on April 15, 2015.  Attorney Lee appeared on behalf of PECO and presented PECO Regulatory Assessor Michael Begley as a witness.  One additional exhibit was introduced by PECO.  Complainant did not appear for the hearing.
The record was closed on May 8, 2015 upon receipt of the transcript of the further hearing.   

FINDINGS OF FACT



1.
Venetta Larry is the owner and previous resident of the service address at 1509 Washington Avenue, Willow Grove, Pennsylvania.  (Tr. 5-6).


2.
Respondent is PECO Energy Company or PECO, a jurisdictional public utility in Pennsylvania. 



3.
Complainant is a PECO electric and gas customer.  (Tr. 47).


4.
Complainant was customer of record and charged for PECO services at the service address until July 14, 2014.  (PECO 1, Tr. 47).  



5.
While the customer of record in 2014, Complainant was ill and contacted PECO to determine what could be done to maintain her service.  (Tr. 10-14). 



6.
Complainant was advised by a PECO customer service representative that service would not be terminated for non-payment of overdue amounts if Complainant’s daughter, who was out of town and in college, enrolled as customer of record. 



7.
Complainant’s daughter moved from college to live with her mother and applied for PECO service at the service address.  (Tr. 10-14).


8.
In July of 2014, PECO denied the application based on a determination that the daughter was a resident of the service address and therefore responsible for the previous bills and balance.  (C1, Tr. 10-14, Tr. 51).



9.
Complainant’s service was shut off on July 10, 2014 due to non-payment.  (PECO 3, Tr. 9). 



10.
Complainant defaulted on four payment agreements with PECO.  (PECO 5). 


11.
When Complainant resided at the service address, it had gas heat and a gas stove, a refrigerator and three televisions.  (Tr. 18). 


12.
PECO inspected Complainant’s service on at least three occasions.  (Tr. 18-19).


13.
PECO technicians inspected the electric meter and wires.  (Tr. 19). 



14.
After inspections, PECO technicians informed Complainant that everything was fine.  (Tr. 19). 



15.
A tenant is currently living at the service address, which has active PECO service in the name of a property manager.  (Tr. 23)



16.
Complainant’s income has increased since 2009.  (PECO 6). 



17.
PECO has a customer assistance program (CAP) which provides lower rates to eligible customers. 



18.
CAP tiers A, B, and C require budget billing; tiers D and E do not require budget billing.  (Tr. 93).



19.
Complainant was enrolled in CAP tier B in 2005.  (Tr. 91, PECO 2). 



20.
Complainant was enrolled in CAP tier E on October 23, 2012.  (Tr. 92).



21.
PECO will remove a customer from budget billing when requested; Complainant did not request to be removed from budget billing.  (Tr. 93).



22.
As of the hearing, the amount outstanding was $8,358.84, the majority of which is CAP arrears.  (Tr. 53; PECO 1).
DISCUSSION

Any offense alleged by the Complainant must be a violation of the Public Utility Code (Code), the Commission’s regulations, or an outstanding order of the Commission.  66 Pa.C.S. § 701.  The Code requires that: 
Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission. 
66 Pa.C.S. § 1501.  


Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), provides that the party seeking relief from the Commission has the “burden of proof.”  To satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 134 Pa.Commw. 218, 221-222; 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Lehigh Valley Transp. Servs. v. Pa. Pub. Util. Comm’n, 56 A.3d 49, n. 6 (Pa.Commw. 2012).



Upon the presentation by a complainant of a prima facie case, i.e., evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa.Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).



During the hearing Complainant raised the issue of  overbilling and therefore the Complainant’s burden of proof is governed by Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980).  Under Waldron, a complainant may establish a prima facie case of overbilling by showing that the disputed bill was abnormally high when compared to prior bills, although his usage pattern had not changed.  Id. 


The Commonwealth Court broadened the Commission’s ruling in Waldron in Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001) (Milkie).  The Commonwealth Court held that the Commission’s requirement that a complainant must establish certain specific elements in order to make out a prima facie case was too restrictive.  The Commonwealth Court ruled that even where the utility has presented evidence that it has tested, the customer’s meter, and found it to be accurate; the customer may prove his or her case by circumstantial evidence that the metered usage exceeded actual usage.


Subsequent to the Milkie decision, the Commission determined that it may consider the billing history of the account, any change in usage pattern or any other relevant facts or circumstances that come to light during the proceeding.  Bennett v. Peoples Natural Gas Co., Docket No. C-2009-2122979 (Order entered October 13, 2010); Thomas v. PECO Energy Co., Docket No. C-2010-2187197 (Order entered November 15, 2011).  


The burden of proof always remains with the Complainant and if the Respondent presents evidence that is co-equal or greater in weight than the Complainant’s, the Complainant will not have met his burden of proof.  The Commonwealth Court in Milkie emphasized that the mere proof by the utility that its measuring devices are accurate is no longer the sole determinant of whether there is a basis to a complaint of overbilling citing Burleson v. Pa. Pub. Util. Comm’n, 461 A.2d 1234 (Pa. 1983).


The Responsible Utility Customer Protection Act (Chapter 14) applies when a Complainant is seeking a payment arrangement.  This authorizes the Commission to establish payment agreements between a public utility, customers and applicants within the limits established.  66 Pa.C.S. § 1405(a), et seq.  Chapter 14 also provides, however, that: 

(d)  Number of payment agreements. --Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  . . .

66 Pa.C.S. § 1405(d).  Change in income is defined as follows: 

A decrease in household income of 20% or more if the customer's household income level exceeds 200% of the federal poverty level or a decrease in household income of 10% or more if the customer's household income level is 200% or less of the Federal poverty level.

66 Pa.C.S. § 1403.


Section 1405(c) states, 

(c)  Customer assistance programs. - Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission


When a Complainant has arrearages comprised of both customer assistance and non- customer assistance charges, the Commission may bifurcate with the arrearage and establish a payment arrangement on the non-CAP arrearage.  The Commission is not required to set a payment arrangement on a bifurcated arrearage, however, and may decline to do so if the Complainant has exhibited a poor payment history and inability to keep prior payment agreements with the company.  Hewitt v. PECO Energy Co., Docket No. F-2011-2273271 (Order entered September 12, 2013).  Since the Commission can only give a limited number of payment agreements, a payment agreement issued on a non-CAP arrearage in a scenario where the Complainant is likely to default is not in the customer’s best interest.  Joy Turner v Philadelphia Gas Works, C-2013-2388319 (Order Entered June 19, 2014).

Service Shut off

Complainant does not contend that there was improper notice of shut off or that PECO did not comply with shut off procedures.  Neither did Complainant have an issue with respect to medical certificates submitted to and accepted by PECO to delay shut off.
  Complainant contends that she was ill-advised by PECO employees regarding steps to take to prevent shut off.   

Complainant’s explanation of what occurred is highly feasible and believable.  Ms. Larry contends that as she was ill and having problems paying her PECO bill, she contacted PECO to determine her options.  After informing PECO that she had two daughters, Complainant was informed by someone at PECO that her daughter who was away at college could place the service in her name because she had spent three years in college in another state and did not live with Complainant.  Complainant’s daughter then left college and moved back in with her mother.  Per PECO’s instructions, Complainant and her daughter submitted her daughter’s application for service.  PECO. (C2, C3).  PECO then denied the request for the service in the daughter’s name absent the daughter accepting the mother’s previous bill, PECO asserting that the daughter lived with Complainant and benefitted from the service.  (C1).  This was based on the daughter’s driver’s license bearing the service address and PECO 2013 financial history records that included the daughter as a household member.  (PECO 6, Tr. 49-51). 


While complainant cannot pursue her daughter’s claim regarding the PECO application process, the testimony does raise a question regarding the customer service provided.  As stated in Jill and Joel Haimes v. PPL Electric Utilities Corporation, 2008 Pa. PUC LEXIS 127, 25-26 (Pa. PUC 2008):  
The statute at 66 Pa. C.S. § 1501 governs any allegations of unreasonable or inadequate service.  Pursuant to 66 Pa. C.S. § 1501, the Commission has original jurisdiction over the reasonableness and adequacy of public utility service.  Elkin v. Bell Telephone Co., 372 A.2d 1203 (Pa. Super. 1977) aff’d 420 A.2d 371 (Pa. 1977); Behrend v. Bell Telephone Co., 243 A.2d 346 (Pa. 1968).  As a general proposition, neither the Public Utility Code nor the Commission's regulations require public utilities to provide constantly flawless service.  The Public Utility Code at 66 Pa. C.S. § 1501 requires public utilities to provide reasonable and adequate, not perfect service. 

66 Pa.C.S. § 1501.  Complainant’s credible testimony does show that Complainant was given inconsistent information by PECO customer service.  However, it appears that the information provided by PECO employees was part of an effort to assist Complainant given her situation and illness.  Such effort to assist was not unreasonable or inadequate service.  There is no evidence that PECO violated any regulation, Commission order or code provision in shutting off Complainant’s service and therefore no prima facie case is established here.
Reliability and Over-billing



It became clear during the hearing that what Complainant refers to as a service reliability problem is actually a suspicion that she is or was overbilled.  She contends that her bills in the winter have sky-rocketed in recent years and are “ten times what they are during the other months of the year.”  (Tr. 16, l, 2-4).  She is also concerned that wiring connects new houses in the area to her house and that she is being billed for their services.  (Tr. 16).  

The record does not support a prima facie case here.  Complainant was a gas and electric customer of PECO and had both gas and electric appliances.  This included gas heat, which would account for an increase in bills during the winter months.  (FOF 11).  


There are no company records of Complainant contacting PECO with concerns about high billing or requesting an inspection or PECO formal inspections of the service address (Tr. 62).  However, Complainant’s testimony was that she contacted the company and the company responded.  Upon Complainant’s request and after she expressed concerns about her bills, PECO technicians inspected services at Complainant’s home on at least three occasions and found no problems.  (Tr. 18-19).  PECO also provided Complainant with a weatherization kit and added insulation to her attic.  (Tr. 16).  During one visit, Complainant asked the PECO employee whether she was being billed for another house and the PECO advised her that everything was fine.  (Tr. 19).  There was no evidence presented to the contrary. 



Also, Complainant disputed no particular bill as abnormally high and did not present any evidence that any bills were unusually high compared to previous bills.  Waldron, supra.  There was also no evidence presented that the metered usage exceeded actual usage.  Milkie, supra.  Complainant cannot prevail here. 
Incorrect bills

Complainant contends that there are ambiguous entries on the final PECO bill that she received after shut off of the service.  She also contends that PECO customer service could not explain the entries, in particular, a long list of multiple entries.  (C4).  She believed that she had paid some of the amounts previously.  Ms. Larry stated that she was able to figure some of it out after she received a system report and an account activity statement and looked at her old bills.  (Tr. 7).  Complainant does not dispute that she owes PECO money as she has been in and out of the hospital for five years.  She is not sure of the exact amount owed.  (Tr. 8). 



Complainant also alleges that her bills are too high when her usage is low.  (Tr. 22).  She gave as an example that in June of 2014, her bill was $470.91 for one month when her actual usage was $50.40.  She testified that when she contacted PECO, she was informed that because she is a CAP customer, she was on budget billing and required to pay the $470.91 and that the additional amounts are to store up for higher usage months.  (Tr. 22).  She questioned why a low income program would have such a requirement when she is on a low income program because she can’t pay her regular bills.  (Tr. 22).  Complainant also questioned whether she was credited for a payment of $351.64 made in May- June of 2014.  (Tr. 39).

During the hearing, PECO provided Complainant with an Account Activity Statement, detailing bills, usage and payment between 2012 and 2014.  (PECO 1).  As for Complainant’s concern that she did not receive credit for her $351.64 payment, the activity statement shows that this amount was credited to Complainant’s account on May 15, 2014 (PECO 1).  Regarding the billing entries in question, PECO customer service explained to Complainant that the entries were deferred billing charges.  (Tr. 7).  The list of various amounts on the PECO bill presented as Exhibit C4 is a list of budget bills due and owed by Complainant for previous periods.  The amount of the budget bill varies as it is based on an average usage during the previous 12 months and adjusted quarterly.  (Tr. 56).  Complainant presented no documentation that these amounts were paid and not credited or incorrectly posted.

PECO did not err in placing Complainant on budget billing.  PECO has a customer assistance program, CAP, which provides lower rates for eligible customers.  An eligible customer fall under a “tier” based on the household income.  Some tiers require budget billing.  (Tr. 52, PECO 13).  Under budget billing, a set amount is billed and due each month based on the average usage at the service address during the previous 12-month period.  (Tr. 54).  If a customer is billed under CAP tiers A, B, or C, budget billing is required.  Budget billing is not required for tiers D and E (PECO Electric Tariff, Section 17.6; PECO Gas Tariff, Section 16.5).

Complainant is correct in her assertion that in some months, the charges for her actual usage are significantly lower than the budget billing payment required by PECO.  (PECO 1).  Complainant originally enrolled as a CAP tier B customer in 2005.  (FOF 19).  The PECO tariff requires enrollment in the budget billing program for such customers.  See, PECO Tariff, Customer Assistance Program (CAP) Rider, Supplement No. 119 to Tariff Electric PA. P.U.C. No. 4.  PECO was directed by the Commission to implement budget billing for CAP customers.  See, PECO Energy Company Universal Service and Energy Conservation Plan for 2013-2015 Submitted in Compliance with 52 Pa.Code §§ 54.74 and 62.4, 2012 Pa. PUC LEXIS 1752 (Pa. PUC 2012).  The bills issued to customers participating in Customer Assistance Programs (CAPs) include budget billing charges.  See 52 Pa.Code § 69.265 (2)(iv); Petition of Constellation NewEnergy, Inc. For Temporary Waiver of Commission Rule and 52 Pa.Code Chapter 56 Provisions Relating to EGS Budget Billing, 2011 Pa. PUC LEXIS 1350 (Pa. PUC 2011). 


Due to changes in Ms. Larry’s household, her account was placed under CAP tier E and later moved to tier D by the time of her service termination.  CAP tiers D and E customers are not required to enroll in budget billing.  See PECO Tariff, supra.  However, there is no evidence that Complainant asked to be removed from budget billing and, by the time of the service termination, Complainant had an overdue balance of more than $8,000. (FOF 22).
  


No evidence was presented to establish incorrect billing or charges.  Therefore, no prima facie case is established. 
Payment Arrangement 

Complainant was issued a payment arrangement by the Commission in August of 2009 that was to begin in October of 2009. (PECO 8).  It is not clear from the record that the payment arrangement began and that Complainant defaulted on that payment arrangement.  Complainant did not recall.  (Tr. 19, 45).  
The evidence presented is that Complainant was placed on budget billing in 2009 because she had a Commission-issued payment arrangement. (PECO 15, Tr. 97). This suggests that Complainant indeed had a Commission-issued payment arrangement.  Although not definitively established by the record, PECO averred that Complainant defaulted on that arrangement. (Answer). If she defaulted, 66 Pa.C.S. § 1405(d) would prohibit awarding her another payment arrangement absent a decrease in income.  Complainant’s income has actually increased.  (FOF 16). 

Even assuming that she has not previously defaulted on a Commission payment arrangement, she is not entitled to one at this time.  Complainant has arrearages comprised of both customer assistance and non-customer assistance charges.  Most of it is CAP arrearages and 66 Pa.C.S. § 1405(c) prohibits awarding Complainant a payment agreement on the CAP amount due.  (FOF 22).
  
Complainant also cannot receive a payment arrangement on the non-CAP portion.  Complainant has defaulted on four company payment agreements and the non-CAP portion of the arrearage is less than half of that owed.  It would not be in Complainant’s best interest to award a payment arrangement on this portion where she is likely to default on one of the limited number of payment arrangements available with the Commission.  Hewitt, supra., Joy Turner, supra. 

Conclusions of Law



1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S.A. § 701.



2.
Complainant has not met the burden of showing that she was incorrectly billed or overbilled.  Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980). 


3.
Complainant has not met the burden of showing that she has a service reliability problem.  66 Pa.C.S. § 332(a).

4.
No prima facie case was established on the claims regarding shut off of service and service reliability, safety or quality.  66 Pa.C.S. § 332(a). 

5.
Complainant is not entitled to a payment agreement on the CAP portion of her arrearages.  66 Pa.C.S. § 1405(c).

6.
Given that only one payment arrangement may be awarded by the Commission absent particular circumstances, awarding Complainant a payment arrangement on the non-CAP portion of the arrearages is not in the Complainant’s best interest.  Joy Turner v Philadelphia Gas Works, C-2013-2388319 (Order Entered June 19, 2014); 66 Pa.C.S. § 1405(d).
ORDER


THEREFORE,


IT IS ORDERED:
1. That the claims of Venetta Larry against PECO Energy Company at Docket No. F-2014-2439636 are denied and dismissed.
2.
That the Secretary marks this docket closed. 
Date:
July 8, 2015





/s/












Darlene D. Heep








Administrative Law Judge

�  	On five occasions, PECO delayed shut off of Complainant’s service after receiving medical certifications.  Absent payment of the overdue bills, a Company need only accept three medical certifications.  (PECO 4, PECO 13).  See � HYPERLINK "https://www.lexis.com/research/buttonTFLink?_m=68200aaf3372db49c7cd50e7b4dead72&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2015%20Pa.%20PUC%20LEXIS%2052%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=28&_butInline=1&_butinfo=52%20PA%20CODE%2056.114&_fmtstr=FULL&docnum=3&_startdoc=1&wchp=dGLbVzk-zSkAz&_md5=c125f00c2d6b89e0393fcc8c536be0e7" �52 Pa.Code § 56.114(2)�. 


�  	Although Complainant does not prevail on the budget billing issue here, it is not unique of this Complainant to question the efficacy of placing a low income customer on budget billing which results in large bills 12 months a year versus a customer not on budget billing facing only a few large bills a year during high usage season. 


� 	PECO testimony was that the “majority” was CAP based on her CAP history and length of time in the  CAP program. Tr. 53. No specific amount was provided
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