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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Miro Kamenik (Complainant), filed on April 13, 2015, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Cynthia Williams Fordham, issued on March 25, 2015, in the above-captioned proceeding.  PECO Energy Company (PECO or Respondent) filed Replies to Exceptions on April 23, 2015.  For the reasons set forth herein, we shall grant, in part, the Complainant’s Exceptions and modify the Initial Decision.  
    

History of the Proceeding

		On August 15, 2013, Mr. Kamenik filed a Formal Complaint against PECO, alleging, inter alia, the following:  that the Respondent was threatening to shut off his service; and that he would like a new payment arrangement, as the prior payment arrangement was based on his income when he was working or receiving unemployment and his income has since decreased.    

		On August 22, 2013, the Respondent filed an Answer and New Matter.  The Respondent denied the material allegations in the Complaint.  Additionally, the Respondent argued that the Complainant was not entitled to an additional Commission issued payment arrangement under Section 1405(d) of the Public Utility Code (Code), 
66 Pa. C.S. § 1405(d), since the Complainant defaulted on a prior payment arrangement and did not demonstrate a significant change in income.      

A Hearing Notice dated August 28, 2013, was issued to the Parties, scheduling a hearing on November 12, 2013.  Additionally, the ALJ sent the Parties a Prehearing Order, dated October 16, 2013.  The time, date, and location of the November 12, 2013 hearing were included in the Hearing Notice and the Prehearing Order.  Both documents also notified the Parties that the case would be dismissed if the Complainant was not present or failed to participate in the hearing and present evidence in support of the Complaint.  

		The ALJ received a note from the Complainant at the end of the day on November 7, 2013.  The Complainant requested a continuance because he had a pressing matter at home that involved his fifteen-year-old daughter.  The Complainant stated that he would provide support for the continuance at a future hearing.  Tr. at 3.  After receiving the Complainant’s request, the ALJ was out of the office on November 8, 2013, and the Commission was closed on Veteran’s Day on November 11, 2013.  The ALJ provided a copy of the Complainant’s request to the Respondent’s attorney and asked her to contact the ALJ’s legal assistant if she agreed to a continuance.  The ALJ also asked her legal assistant to contact the Complainant and inform him that the hearing would be held as scheduled.  The ALJ’s legal assistant advised the ALJ that she left a voice mail message for the Complainant but was unable to reach him.  Tr. at 4.        

		A hearing was convened, as scheduled, on November 12, 2013.  The Complainant did not appear.  PECO’s counsel and a witness for PECO were present.  PECO’s counsel moved to dismiss the Complaint with prejudice for lack of prosecution.   Tr. at 4, 5.  

		The ALJ kept the record open in light of correspondence the ALJ received from the Complainant and to allow the Parties to engage in settlement negotiations.    Because the Respondent requested a ruling, the ALJ closed the record on June 19, 2014.  I.D. at 2-3.  The record consists of the pleadings and a six-page transcript.  

		In the Initial Decision, issued March 25, 2015, the ALJ granted PECO’s motion and dismissed the Complaint with prejudice due to the Complainant’s failure to appear and prosecute the case.  I.D. at 1, 5, 6.  

		As previously noted, the Complainant filed Exceptions on April 13, 2015.[footnoteRef:1]  PECO filed Replies to Exceptions on April 23, 2015.   [1: 	 	A review of the filing revealed no certificate of service or other indication that PECO was served with the Complainant’s Exceptions.  Accordingly, by Secretarial Letter issued April 15, 2015, the Commission’s Secretary served a copy of the Exceptions on PECO.  The Secretarial Letter also informed the Parties that, in order to avoid prejudice to any party, PECO had until April 27, 2015, to file Replies to Exceptions.    ] 



Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code, 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

The ALJ made five Findings of Fact and reached six Conclusions of Law.  I.D. at 3, 5-6.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

In his Exceptions, the Complainant states that he was unable to attend the scheduled hearing.  Exc. at 1.[footnoteRef:2]  The Complainant avers that he called the Office of Administrative Law Judge and submitted a written letter to the ALJ explaining that his daughter was having some issues transitioning from middle school to high school, and that the week of the hearing “was spent going to get medical treatments.”  Id. at 1-2.  The Complainant requests another opportunity for a hearing and reiterates his prior request for a new payment arrangement.  Id. at 2.             [2: 		We acknowledge that the Complainant’s Exceptions do not strictly conform to 52 Pa. Code § 5.533(b), which requires that Exceptions be numbered, identify the finding of fact or conclusion of law to which exception is taken, and cite relevant pages of the decision.  Nevertheless, particularly because the Complainant is pro se, we shall consider the Exceptions in order to secure a just, speedy, and inexpensive determination in this proceeding, consistent with 52 Pa. Code § 1.2.    ] 


In its Replies to Exceptions, PECO contends that the Complainant failed to appear for the hearing despite being provided with proper notice.  R. Exc. at 2. 
PECO avers that the Commission satisfied its due process requirements by mailing the Complainant both the Hearing Notice and the Prehearing Order.  PECO states that, because these documents were not returned by the United States Postal Service as undeliverable, these documents are presumed to have been received.  Id. at 2-3 (citing Meierdierck v. Miller, 394 Pa. 484 (1959)).  PECO asserts that the Complainant waived his opportunity to participate in the hearing by failing to appear and cannot now reopen the record without proof that his failure to appear was unavoidable and that the interest of PECO and the public will not be prejudiced.  R. Exc. at 3 (citing 66 Pa. C.S. § 332(f)).  PECO indicates that the Complainant’s continuance request, which stated that he was consumed with a pressing matter at home involving his fifteen-year-old daughter, does not satisfy this heightened standard.  R. Exc. at 3.  

		PECO argues that the Complainant failed to establish “good cause” for his continuance request, as required by 52 Pa. Code § 1.15(b), because the Complainant did not attach any documentation to substantiate his unavailability.  Additionally, PECO avers that because the Complainant did not request a continuance until November 7, 2013, and did not serve the request on PECO, there was an insufficient amount of time for the ALJ to review the request and to advise PECO prior to the scheduled hearing.  
R. Exc. at 3.	 Further, PECO avers that the Complainant cannot establish that reopening the record would not prejudice PECO’s or the public’s interests.  PECO asserts that it would be prejudiced by spending its resources to prepare for hearings at which the Complainant fails to appear, and the public would be prejudiced by the Complainant’s wasteful use of the Commission’s and PECO’s resources.  R. Exc. at 4.                 

Based on our review of the record, as well as the Exceptions and Replies to Exceptions, we shall grant, in part, the Complainant’s Exceptions and modify the ALJ’s Initial Decision.  It has been well-established by the Commission that the public interest is better served when all litigants, particularly pro se litigants, are afforded a meaningful opportunity to be heard.  As outlined in the Prehearing Order dated October 16, 2013, and in 52 Pa. Code § 1.15(b), the Complainant contacted the Commission five days prior to the scheduled hearing date to state that a family situation prevented him from being able to attend the hearing.  While the granting of a continuation is given by the presiding officer for “good cause” and is not automatically given, there were other extenuating circumstances that may have prevented the Complainant’s request from being accommodated or addressed.  Accordingly, we find that in this instance, a dismissal without prejudice is appropriate.  This will allow the Complainant to refile the Complaint, should he so choose.    

Conclusion

		For the reasons discussed herein, we shall grant, in part, the Complainant’s Exceptions and modify the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE, 
		IT IS ORDERED:

		1.	That the Exceptions of Miro Kamenik, filed on April 13, 2015, are granted, in part.

		2.	That the Initial Decision of Administrative Law Judge Cynthia Williams Fordham, issued on March 25, 2015, is modified, consistent with this Opinion and Order.    

		3.	That the Complaint filed by Miro Kamenik against PECO Energy Company, at Docket No. C-2013-2379058, is dismissed without prejudice.

4.	That this case shall be marked closed.    

[image: ]							BY THE COMMISSION,




							Rosemary Chiavetta
							Secretary

(SEAL)
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