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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Stay (Petition) filed by Snyder Brothers, Inc. (Petitioner or SBI) on July 6, 2015.  In its Petition, SBI requests that the Commission stay the enforcement of our Order issued on June 11, 2015 (June 2015 Order), while SBI pursues its right to appeal the decision before the Commonwealth Court.[footnoteRef:1]  No Answers to the Petition have been filed.  For the reasons discussed below, we shall deny the Petition.      [1:  	SBI’s Petition was due to be filed within fifteen days of the issuance of our June 2015 Order (i.e., on or before June 26, 2015).  52 Pa. Code § 5.572(c).  Nevertheless, we will accept the Petition as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(c), in order to secure a just, speedy, and inexpensive determination.  ] 


History of the Proceeding[footnoteRef:2] [2:  	Below are relevant portions of the History of the Proceeding.  For a background and a full summary of the proceedings see our June 2015 Order at 2-9.] 


		On January 17, 2014, the Bureau of Investigation and Enforcement (I&E) filed a Complaint alleging that in calendar years 2011 and 2012, SBI failed to identify various unconventional vertical gas wells and pay impact fees and administrative charges on those wells as required by Chapter 23 of Act 13 of 2012, pertaining to the Unconventional Gas Well Impact Fee (Act 13), 58 Pa. C.S. §§ 2301 to 2318.  I&E also requested that the Commission order SBI to pay the past due impact fees plus a statutory penalty, interest and administrative charges totaling $507,586 and a civil penalty of $50,000.

On February 5, 2014, SBI filed an Answer and New Matter requesting that the Commission dismiss I&E’s Complaint with prejudice.  In its Answer, SBI denied that it failed to identify any unconventional vertical gas wells or to pay any impact fees or administrative charges for calendar years 2011 and 2012. 

On February 11, 2014, the Pennsylvania Independent Oil and Gas Association (PIOGA) filed a petition to intervene in this proceeding, pursuant to Sections 5.72 to 5.75 of our Regulations, 52 Pa. Code §§ 5.72-5.75.

On February 27, 2014, I&E filed a Reply to SBI’s New Matter.  By Order dated March 24, 2014, Administrative Law Judge (ALJ) David A. Salapa granted PIOGA’s Petition to Intervene.

On June 19, 2014, SBI filed a Motion for Summary Judgment (S.J. Motion) and brief in support of the S.J. Motion.  

		On July 28, 2014, I&E filed an Answer and Brief in Support in response to SBI’s S.J. Motion.  I&E argued that SBI owes the outstanding impact fees, interest and administrative charges and requested the denial of the S.J. Motion.  I&E’s Answer to Motion at 1-3.  

		On August 27, 2014, ALJ Salapa issued an Order (S.J. Order) denying SBI’s S.J. Motion and directing that hearings be conducted to produce evidence limited to whether the amount of impact fees, interest, penalties and administrative charges was correctly calculated.  Additionally, the hearings would address whether the requested civil penalty was appropriate.  The Initial Hearing convened as scheduled on December 4, 2014.  In the Recommended Decision issued on February 23, 2015, ALJ Salapa sustained the Complaint and directed SBI to pay the unpaid impact fees and administrative charges, interest, penalty and civil penalty for its failure to comply with Act 13.  

SBI filed Exceptions and a Request for Oral Argument on March 13, 2015.  PIOGA filed Exceptions on March 16, 2015.  SBI essentially objected to the ALJ’s interpretation of the term “stripper well” and the determination that the Respondent violated Act 13 by failing to pay the disputed impact fees.[footnoteRef:3]  SBI further contended that the ALJ incorrectly concluded that SBI’s conduct justified the imposition of any interest or penalty charges.  PIOGA argued that the ALJ misapplied the rules of statutory construction and improperly imposed civil penalties upon SBI.  On March 26, 2015, I&E filed Replies to Exceptions asserting that the ALJ’s decision was proper and should be adopted in its entirety.   [3:  	A “stripper well” is defined, in relevant part, as an “unconventional gas well incapable of producing more than 90,000 cubic feet [(cf)] of gas per day during any calendar month….”  58 Pa. C.S. § 2301.  Lower producing wells classified as “stripper wells” are not subject to impact fees and administrative charges under Act 13.] 


In our June 2015 Order, we denied SBI’s Exceptions, in part, and granted them, in part, denied PIOGA’s Exceptions, in part, and granted them, in part, modified the Recommended Decision, and denied the request for oral argument.

		In response to the Exceptions that Finding of Fact (FF) No. 54[footnoteRef:4] was not supported by the record or was inconsistent with other findings, we concluded that it was relevant for purposes of determining the consequences of the interpretation of Act 13 by SBI and PIOGA.  Thus, we found no error in the ALJ’s inclusion of this Finding of Fact, which we determined was supported by the record evidence.  June 2015 Order at 29. [4:  	FF No. 54 provided: “[i]t is possible to lower the amount of gas produced by a gas well or to shut down a gas well for maintenance.”  R.D. at 16.  ] 


		Additionally, we denied the Exceptions that the ALJ incorrectly interpreted the term “stripper well” and improperly assessed impact fees, interest and penalties for the years 2011 and 2012.  We concluded, in part, that the ALJ properly applied the rules of statutory construction and correctly interpreted the definition of stripper well in Act 13.  We also rejected the Exception that the ALJ erred in finding that SBI violated Act 13.  Id. at 37-43, 57.

		Furthermore, we denied the Exceptions that the ALJ erred in concluding that Act 13 impact fees were not taxes for purposes of statutory construction.  First, we explained that the legislative intent supports I&E’s interpretation of the definition of a stripper well and any doubt or uncertainty about the interpretation should be resolved against SBI.  Next, we considered the attributes of taxes and fees and concluded that the impact fees under Act 13 were not taxes as contended by SBI and PIOGA.  Accordingly, we found that the Petitioner was not entitled to a strict interpretation of the definition of stripper well in its favor.  Id. at 46-50.

		In response to the Exceptions that the ALJ incorrectly interpreted the interest and statutory penalty provisions of Section 2308 of Act 13, 58 Pa. C.S. § 2308, we determined, in part, that the General Assembly intended the provisions to be mandatory.  We also rejected the argument by SBI that the Commission intended for the interest and penalty provision under Sections 2308(a) and (b) to be discretionary.  Lastly, we found SBI’s claims, that the mandatory sanction provisions were unconstitutional, to be without merit and denied the Exceptions.  June 2015 Order at 54-56.

		However, we granted the Exceptions that the discretionary civil penalty under Section 2310(a) of Act 13, 58 Pa. C.S. § 2310(a), was not warranted and modified the Recommended Decision to eliminate the $50,000 civil penalty.  June 2015 Order at 58-68.  

		We directed SBI to pay $390,250 in impact and administrative fees for 2011 and 2012, $11,707.50 in interest, and a penalty of $97,562.50, for a total of $499,520, within twenty days of the entry of the June 2015 Order.  

		As indicated above, SBI filed its Petition on July 6, 2015, requesting that we stay the requirement that the Petitioner make the disputed Act 13 payments pending completion of appellate review.  Petition at 2.  No Answers to the Petition have been filed.  To date, SBI has not complied with the remittance requirement under the June 2015 Order.

Discussion

Legal Standards

Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  As to its request for a stay, the burden of proof is therefore on the Petitioner.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.” Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).

The Commission has adopted the standards set forth in Pennsylvania Public Utility Commission v. Process Gas Consumers Group, 502 Pa. 545, 467 A.2d 805 (1983) (Process Gas), in reviewing petitions which seek to stay the effect of Commission Orders.  In order to meet the standards set forth in Process Gas, a petitioner must:
  
1. Make a strong showing that he is likely to prevail on the merits;

2. Show that without the requested relief, he will suffer irreparable injury;

3. Show that the issuance of a stay will not substantially harm other interested parties in the proceedings; and

4. Show that the issuance of a stay will not adversely affect the public interest.

502 Pa. at 552-553, 467 A.2d at 808-809.  The Process Gas decision also provides that, when the other three factors strongly support the grant of a stay, a petitioner may succeed if he makes a substantial case on the merits.  Process Gas, 502 Pa. at 553, 467 A.2d at 809.

Petition and Disposition
		
		In its Petition, SBI states that it disputes the required payments set forth in the June 2015 Order and has docketed an appeal with the Commonwealth Court at 1043 CD 2015.  The Petitioner further contends that, pursuant to its understanding of Act 13, there is no mechanism whereby the Commission can refund Act 13 payments after the date of distribution has passed.  SBI asserts that the posting of an appeal bond will fully protect the rights of the Petitioner, the Commission and the public pending final resolution of the proceeding.[footnoteRef:5]   For relief, the Petitioner requests that the Commission issue an order staying the requirement that SBI make the disputed Act 13 payments pending completion of appellate review.  Petition at 1-2.   [5:  	SBI attached a purported sample of the Appeal Bond to the Petition which simply states: “To Be Submitted.”  Petition at Exh. A.  ] 


		Preliminarily, we note that the Petitioner did not cite to the Process Gas decision or directly reference the standards for supporting the grant of a stay.  As to the first criterion, SBI makes no arguments about the merits of its case.  It simply states that there is a dispute about the amounts owed pursuant to Act 13.  

As set forth in the June 2015 Order, we analyzed the ALJ’s interpretation of the term “stripper well” and determined that he properly assessed impact and administrative fees on the outstanding unconventional vertical gas wells.  Additionally, we examined the issue of whether the impact fees could be construed as taxes for purposes of statutory construction.  We concluded that the ALJ appropriately found that the Act 13 fees were not taxes and that SBI was not entitled to a strict interpretation of the term stripper well in its favor.  Moreover, we reviewed the interest and statutory penalty provisions under Section 2308(a) and (b), 58 Pa. C.S. § 2308(a) and (b), and found that the ALJ’s determination, that the assessments were mandatory, was a valid application of the provisions.  There being no showing, let alone a strong showing, that SBI’s appeal will likely prevail on the merits, we find that the Petitioner has failed to satisfy the first criterion.

As to the second criterion, SBI appears to suggest that it will suffer harm if required to pay the assessments, fees, interest and penalties in the absence of a refund mechanism under Act 13.  Thus, the Petitioner’s concerns seem to be financial in nature.  It is well settled in the law that financial harm is not considered irreparable.[footnoteRef:6]  Accordingly, we find that SBI has failed to show that, in the absence of the requested relief, it will suffer irreparable injury.[footnoteRef:7]   [6:  	See, e.g., Duquesne Interruptible Complainants v. Duquesne Light Co., Docket No. C-913424, 1993 WL 854406 (Order entered May 14, 1993) at *5 (citing Sameric Corporation v. Gross, 448 Pa. 497, 295 A.2d 277 (1972), Goadby v. Philadelphia Electric Co., 639 F.2d 117 (3d Cir. 1981), and Virginia Jobbers Ass’n v. Federal Power Commission, 259 F.2d 921 (D.C. Cir. 1958)).  ]  [7:  	However, we note here that because there is no refund mechanism, the Commission will place the amounts due and paid in an escrow account until the appellate process has been completed.  As such, the potential harm suggested by SBI will not occur.] 


Regarding the third and fourth criteria, the Petitioner only states that if the Commission permits the posting of an appellate bond then the interests of SBI, the Commission, and the public will be fully protected.   As discussed above, the Petitioner provides no details about the proposed appellate bond.  Under the circumstances, we are unable to evaluate whether SBI’s proposal for satisfying the June 2015 Order will prevent substantial harm to interested parties or the public if the stay were to be issued.  Thus, we find that the Petitioner has failed to satisfy these criteria.  

 We conclude that the Petitioner has failed to satisfy the standards under Process Gas to support the issuance of a stay in this proceeding.  

Conclusion

Based upon the foregoing discussion, we shall deny SBI’s Petition; THEREFORE,

IT IS ORDERED:

1. That the Petition for Stay filed by Snyder Brothers, Inc., on July 6, 2015, is denied, consistent with this Opinion and Order.

2. That Snyder Brothers, Inc., shall pay $390,250 in impact and administrative fees for 2011 and 2012, $11,707.50 in interest, and a penalty of $97,562.50, for a total of $499,520, and that, within twenty (20) days of the entry of this Opinion and Order, Snyder Brothers, Inc., shall remit $499,520 payable by certified check or money order, to “Commonwealth of Pennsylvania” and sent to:  

Secretary
Pennsylvania Public Utility Commission
P.O. Box 3265
Harrisburg, PA, 17105-3265

3. That a copy of this Opinion and Order shall be served upon the Financial and Assessment Chief, Office of Administrative Services.



4. That after Snyder Brothers, Inc., remits $499,520 as required by Ordering Paragraph No. 2, the Secretary’s Bureau shall mark this proceeding closed. 
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BY THE COMMISSION


					Rosemary Chiavetta
					Secretary

ORDER ADOPTED:  July 30, 2015

ORDER ENTERED: July 30, 215

(SEAL)
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