PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA 17105-3265

 Public Meeting held July 30, 2015
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Binh Tran									     C-2014-2417540

	v.

Major Energy, LLC/Respond Power, LLC


OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Major Energy, LLC/Respond Power, LLC (Respond Power, Respondent, or Company), filed on April 15, 2015, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Ember S. Jandebeur, issued on March 26, 2015.  Replies to Exceptions have not been filed.  For the reasons stated below, we will grant, in part, Respond Power’s Exceptions and reverse the ALJ’s Initial Decision.
 
History of the Proceeding

On March 31, 2014, Binh Tran (Complainant) filed a Formal Complaint against the Respondent, alleging that the Respondent was price gouging him and that he never agreed to switch from PECO Energy Company (PECO) to Respond Power, an electric generation supplier (EGS).  As relief, the Complainant requested a refund reflecting the difference between the Respond Power rate and the PECO rate.  On June 2, 2014, the Respondent filed an Answer, denying the material allegations of the Complaint and averring that the Complainant enrolled in a variable rate plan with Respond Power and was charged according to that plan.  

A telephonic hearing was held on December 18, 2014.  The Complainant appeared pro se and testified on his own behalf.  The Respondent was represented by counsel who proffered one exhibit that was admitted into the record.  The record was closed on January 21, 2015, upon the receipt of the twenty-two page transcript.  

In an Initial Decision issued on March 26, 2015,[footnoteRef:1] ALJ Jandebeur sustained Mr. Tran’s Complaint and directed Respond Power to refund the Complainant the difference between Respond Power’s rate and PECO’s rate for the time period during which the Complainant was invalidly enrolled with Respond Power.  I.D. at 6.   [1: 	 	By Secretarial Letter issued on March 26, 2015, the Commission’s Secretary explained that, while the Initial Decision was originally served on February 19, 2015, Respond Power was not properly served with the Initial Decision.  Therefore, to ensure due process to all Parties, the Secretary’s Bureau re-served the Initial Decision on March 26, 2015, and provided the Parties with a new period of time in which to file Exceptions and Replies to Exceptions.  Accordingly, Exceptions were due within twenty days from March 26, 2015, or on April 15, 2015.    	
] 


As previously noted, Respond Power filed Exceptions on April 15, 2015.  The Complainant did not file Exceptions or Replies to Exceptions.   	
Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal value or “weight,” the burden of proof has not been satisfied. The Complainant now has to provide some additional evidence to rebut that of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).  Having filed the Complaint against Respond Power, Mr. Tran has the burden of proving that the Respondent has violated the Code, a Commission Regulation, or a Commission Order.
The ALJ made twelve Findings of Fact and reached seven Conclusions of Law.  I.D. at 2-3, 5-6.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

We also note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

The ALJ’s Initial Decision

The ALJ initially noted that all Parties agreed that the Complainant’s sister changed the Complainant’s account from PECO to Respond Power on March 12, 2013.  I.D. at 2, 4 (citing Tr. at 6, 8, 10, 15).  The Complainant was on a variable rate plan with Respond Power.  I.D. at 2 (citing Tr. at 15, 17).  In May of 2014, the Complainant changed his provider from Respond Power to PECO.  I.D. at 2 (citing Tr. at 7-8).          
		
		The ALJ sustained the Complaint, finding that the change in the EGS by the Complainant’s sister was unauthorized and, therefore, invalid.  I.D. at 5.  The ALJ concluded that the Complainant’s sister was not a PECO customer, as defined in 52 Pa. Code § 57.171,[footnoteRef:2] and was not authorized to make changes to the Complainant’s account in accordance with 52 Pa. Code § 57.175.[footnoteRef:3]  I.D. at 4.  The ALJ stated that the Respondent should have followed the Commission’s Regulations and secured a signed document from PECO identifying persons with authority to initiate changes of the Complainant’s EGS.  Id. at 4-5. [2: 	 	Section 57.171 of our Regulations, 52 Pa. Code § 57.171, defines “customer” as follows:  “A purchaser of electric power in whose name a service account exists with either an EDC or an EGS. The term includes all persons authorized to act on a customer’s behalf.”]  [3: 	 	Section 57.175 of our Regulations, 52 Pa. Code § 57.175, provides the following:  “A customer may identify persons authorized to make changes to the customer’s account. To accomplish this, the customer shall provide the EDC with a signed document identifying by name those persons who have the authority to initiate a change of the customer’s EGS.” ] 


		Finding that the change in Mr. Tran’s EGS was invalid, the ALJ determined that Respond Power must refund the Complainant an amount that reflected the difference between Respond Power’s rate and PECO’s rate during the entire time period that the Complainant was enrolled with Respond Power.  Id. at 5.  The ALJ quoted our decision in Joseph Nadav v. Respond Power, LLC, Docket No. C-2014-2429159 (Order entered December 19, 2014) (Nadav), at 7:  

[I]t is important to note that we [the Commission] have interpreted Section 2807(d)(1) of the Public Utility Code, 
66 Pa. C.S. § 2807(d)(1), to find that a refund is an appropriate remedy when a customer’s supplier has been changed without the customer’s affirmative consent.  Additionally, our Regulations require an EGS to provide a full refund to customers of all generation charges resulting from an unauthorized switch.  52 Pa. Code § 57.177.  This Regulation, which was approved by the Independent Regulatory Review Commission, has been in effect since 1998 and has the presumption of reasonableness.  Accordingly, while we find that we lack the authority to regulate EGS rates, we conclude that we may require EGSs to provide refunds to retail customers in appropriate circumstances.  

I.D. at 4.
      
            	
Respond Power’s Exceptions 

		In its first Exception, Respond Power avers that the ALJ erred by concluding that the Commission’s Regulations required the Company to secure a signed document from the EDC identifying the persons with authority to initiate EGS changes.  Respond Power states that the Regulations do not contain such a requirement.  Exc. at 4 (citing I.D. at 4-5, Conclusions of Law Nos. 5, 6, and 7).  Respond Power argues that the ALJ erroneously interpreted Section 57.175 of the Regulations.  Exc. at 4.  According to Respond Power, when promulgating the Regulations, the Commission provided a means for a customer to authorize other individuals to switch their account to an EGS in order to facilitate the enrollment process, however, the Commission did not impose a requirement on EGSs to obtain this signed document or to otherwise verify with the EDC which individuals are authorized to change the customer’s EGS.  Id. at 4-5.  Respond Power contends that the Commission’s Regulations and recent decisions do not require EGSs to contact the EDC to obtain a list of individuals authorized to make changes to a customer’s account before processing a customer enrollment, and the Commission’s Bureau of Consumer Services (BCS) has reached findings to the contrary indicating that an EGS enrollment is valid when initiated by a sibling or relative of the customer.  Id. at 5 (citing Pham v. Respond Power, LLC, BCS Case No. 3198928; Bosley v. Respond Power, LLC, BCS Case No. 3211780; Hare v. Respond Power, LLC, BCS Case No. 3204601).  

		Respond Power continues that the practical effect of an additional authorization step, as contemplated in the Initial Decision, would be contrary to the Commission’s policy of streamlining the enrollment process.  Exc. at 6-7.  Respond Power states that, since communication between the EDC and EGS regarding customer switching occurs through the electronic data interexchange process, a new transaction would have to be developed to implement such an authorization process.  Respond Power asserts that the authorization step proposed in the Initial Decision also conflicts with the Commission’s recent pronouncements which were designed to promote efficiency and reduce delays in EGS enrollments.  Id. at 7.  The Company cites to the Rulemaking to Amend the Provisions of 52 Pa. Code, Chapter 57 Regulations Regarding Standards for Changing a Customer’s Electricity Generation Supplier, Docket No. L-2014-2409383 (Final-Omitted Rulemaking Order entered April 3, 2014), in which the Commission accelerated the switching process to allow customers to be switched to an EGS within three business days.  Respond Power avers that an additional authorization requirement would also be inconsistent with prior Commission decisions declining to place the EDC in a gatekeeper role during enrollments.  For example, Respond Power notes that the Commission established a process for EGSs to obtain account numbers directly from EDCs in EDC Customer Account Number Access Mechanism for EGSs, Docket No. 
M-2013-2355751 (Final Order entered July 16, 2013).  Exc. at 7.    

		Additionally, Respond Power states that, even if the Regulations required an additional authorization step, that step would have been inapplicable in this case because the Complainant’s sister falsely claimed to be the Complainant.  The Company avers that, on this basis alone, the ALJ incorrectly found that Respond Power had any requirement or reason to obtain a list of individuals authorized to make changes to the Complainant’s account.  Id. at 8.  Respond Power asserts that a review of the record indicates that the Complainant’s sister claimed to be Binh Tran when speaking with a Company representative and, as such, the Company was not on notice that the change was initiated by someone other than the customer of record.  Id. at 9, 10.  Respond Power further asserts that the Complainant’s sister told the Company representative that she was authorized to switch the electric generation supply service to Respond Power.  For these reasons, Respond Power contends that it processed the EGS switch in conformance with the Code and the applicable Regulations.  Id. at 11.  

		In its second Exception, Respond Power avers that the Commission lacks statutory authority to direct an EGS to issue a refund to a customer.  Id.  Respond Power asserts that Section 1312 of the Code provides the Commission’s only statutory authority to direct the issuance of refunds.  Respond Power states that Section 1312 does not apply here because EGSs are not public utilities for pricing purposes, and the Commission does not have jurisdiction to review, set, or regulate EGS prices to determine whether such prices are unjust or unreasonable, which is the standard governing refunds by public utilities.  Id. at 12.  

		Moreover, Respond Power argues that the limited circumstances under which the Commission has suggested that it may direct an EGS to issue a refund do not apply in this case.  The Company states that, even assuming the refund provisions of Section 57.177 of the Commission’s Regulations, 52 Pa. Code § 57.177, are valid, the provisions are inapplicable here.  Respond Power avers that the Complainant’s account was switched to the Company on March 21, 2013, a full year before the switch was disputed by the Complainant.  Exc. at 13.  Respond Power contends that, since the Complainant did not dispute the switch within the first two billing periods, there is no basis for a refund under Section 57.177.  Exc. at 13-14.  The Company also notes that, under Section 57.173(2) of the Commission’s Regulations, 52 Pa. Code § 57.173(2), EDCs are required to send confirmation letters to customers upon receipt of the EGS’ notice of enrollment, a process which is intended to avoid unauthorized switches and ensure that customers are aware of changes made to their accounts.  Respond Power notes that it sent the Complainant a disclosure statement explaining the terms and conditions upon enrollment.  Respond Power indicates that the Complainant should have reasonably known about the change in the EGS provider in 2013 when the disclosure statement was sent to him and the Company began providing EGS service to him as reflected in his bills for electric service.  Exc. at 14.                            



Disposition

		Based on our review of the applicable law and the record in this proceeding, we will grant, in part, Respond Power’s Exceptions.  We find that the Complainant did not meet his burden of proving that Respond Power is responsible for the problem described in the Complaint or that Respond Power violated the Code, a Commission Regulation, or a Commission Order.  During the hearing Mr. Tran testified that his sister switched the Complainant’s account from PECO to Respond Power, but that neither he nor his sister understood the difference between a fixed rate and a variable rate.  Mr. Tran did not allege during the hearing that his sister was unauthorized to change his EGS.  Tr. at 6, 7, 8.  While the ALJ relies on Section 57.175 to reach her conclusion, the record is devoid of any information regarding whether or not Mr. Tran identified persons authorized to make changes to his account.  Accordingly, we cannot conclude that the Complainant met his burden of proof to establish a prima facie case.        

		Even if we were to conclude that the Complainant presented evidence sufficient to initially satisfy the burden of proof, the Respondent presented enough evidence to rebut the Complainant’s evidence.  Respond Power’s witness, Mr. Foreman-Murray, testified that, during the third-party verification, the Complainant’s sister indicated that she was authorized to switch the electric service provider to Respond Power.  Tr. at 15.  Mr. Foreman-Murray also testified that Respond Power sent Mr. Tran a disclosure statement upon enrollment in March of 2013, which explained Respond Power’s terms of service and provided that the Company’s rates may vary on a month-to-month basis.  Tr. at 15, 16; Respondent’s Exh. 2.  Mr. Tran acknowledged receipt of the disclosure statement and bills listing Respond Power as the EGS starting in April of 2013.  Tr. at 8, 9, and 10.  Based on the record before us, we cannot reach a conclusion that the Company violated the Code or a Commission Regulation or Order.                 
   		
		We do not, however, agree with Respond Power’s blanket contention in its Exceptions that the Commission lacks statutory authority to direct an EGS to issue a refund to a customer.  While we have stated that we lack the authority to regulate EGS rates, we have concluded in several Commission decisions that we have the authority to require EGSs to provide refunds to retail customers in appropriate circumstances.  See, Marion Werle v. Respond Power, LLC, Docket No. C-2014-2429158 (Order entered February 23, 2015); Nadav, supra; Commonwealth of Pennsylvania, et al. v. IDT Energy, Inc., Docket No. C-2014-2427657 (Order entered December 18, 2014) (IDT Energy).  In Nadav, we interpreted Section 2807(d)(1) of the Code, 66 Pa. C.S. § 2807(d)(1), as allowing a refund when a customer’s supplier has been changed without the customer’s affirmative consent.  We also stated that Section 57.177 of our Regulations requires an EGS to provide a full refund to customers of all generation charges resulting from an unauthorized switch.  Nadav at 7.  Additionally, in IDT Energy, we determined that we have plenary authority under Section 501 of the Code, 66 Pa. C.S. § 501, to carry out the consumer protections in the Electricity Generation Customer Choice and Competition Act, 66 Pa. C.S. §§ 2801-2815, and to direct an EGS to issue a credit or refund in appropriate circumstances.  IDT Energy at 17.  Nevertheless, because the Complainant did not carry his burden of proof, we need not address the issue of whether a refund is an appropriate remedy in this particular case.  

Conclusion

For the foregoing reasons, we shall grant Respond Power’s Exceptions, in part, reverse the ALJ’s Initial Decision, and dismiss the Complaint, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1.	That the Exceptions filed by Major Energy, LLC/Respond Power, LLC on April 15, 2015, are granted, in part.

2.	That the Initial Decision of Administrative Law Judge Ember S. Jandebeur issued on March 26, 2015, is reversed.

	3.	That the Formal Complaint filed by Binh Tran against Major Energy, LLC/Respond Power, LLC on March 31, 2014, at Docket No. C-2014-2417540, is dismissed.

	4.	That the proceeding docketed at C-2014-2417540 be marked closed.

[image: ]							BY THE COMMISSION,

						
							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  July 30, 2015 
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