BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Leonard W. Duke					:
							:
	v.						:		C-2014-2434270
							:
Interstate Gas Marketing, Inc.				:



INITIAL DECISION


Before
Jeffrey A. Watson
Administrative Law Judge


		This initial decision denies the formal complaint (complaint) filed by Leonard W. Duke (Complainant or Mr. Duke) against Interstate Gas Marketing, Inc. (Interstate, Company or Respondent) for lack of jurisdiction over the subject matter of the dispute. 

HISTORY OF THE PROCEEDING

            On June 13, 2014, Leonard W. Duke filed a formal complaint against Interstate which, among other things, averred Complainant entered into a contract with Respondent to provide Respondent with customers for gas utility service.  In return, Complainant alleged, Respondent was to provide Complainant with a commission for each customer secured by Complainant.  Complainant averred that he secured the Wyndham Hotel (Wyndham or customer) account for Respondent, however Respondent failed to pay all commissions due to Complainant.  Complainant averred that Respondent breached its contract with Complainant and overcharged the customer by adding a commission fee onto the gas rate charged to the customer.  Complainant requested that Respondent pay all commissions due to Complainant as a result of securing the Wyndham Hotel account. 

           Respondent provided an answer to the Commission’s Secretary (Secretary) which was returned to Respondent along with a letter from the Secretary dated August 29, 2014.  The letter advised Respondent that its answer to the formal complaint was being returned because it did not contain a signature.  Respondent was instructed by the Secretary to sign the answer and return it within ten days or the answer would be considered unfiled.  On September 8, 2014, Respondent filed an undated letter with the Secretary, consisting of one page and signed by Joe Miller, designated as the Vice President of Marketing.  The letter does not contain a certificate of service nor any indication that a copy was provided to Complainant.[footnoteRef:1]   [1:  	The letter is not considered as an Answer to the Complaint, as it was not verified, was not signed by an attorney, was not served upon Complainant, and did not meet the requirements of 52 Pa.Code § 5.01.  See also 52 Pa.Code § 1.21.] 


A Telephone Hearing Notice (Notice) dated November 17, 2014, was mailed to the parties and advised them that an initial telephonic hearing was scheduled for January 7, 2015, at 10:00 a.m.  The notice also advised the parties that all parties, other than individuals, must be represented by an attorney.  

		A prehearing order dated November 18, 2014, was mailed to the parties and advised them of the date and time of the scheduled hearing, and informed them of the procedures applicable to this proceeding.  The prehearing order provides that partnerships, limited liability companies, corporations, trusts, associations, and governmental agencies must be represented by an attorney.

		The initial telephonic hearing convened as scheduled on January 7, 2015, at approximately 10:00 a.m.   Mr. Duke appeared pro se and indicated that he intended to represent himself.  Respondent did not participate in the hearing.  Complainant advised that this matter involved a contract dispute between Respondent and S.A.R.A. Technology.  Complainant presented no evidence that established whether S.A.R.A. Technology was a sole proprietorship, corporation or otherwise.  Complainant appeared at the hearing without legal counsel and Respondent failed to appear at the hearing or have counsel appear on its behalf.  Under the circumstances, the hearing was continued, and an Interim Order was issued on January 23, 2015, advising the parties to have counsel enter their appearances on or before February 20, 2015.  
A Telephone Hearing Notice dated January 15, 2015, was issued and advised the parties that a telephonic hearing was scheduled for March 23, 2015, at 10:00 a.m.    

		Both the notices and the prehearing order warned the parties that they must be available at the time set for the hearing or they could lose the case.  In addition, the notices and prehearing order provided the parties with a telephone number where they could call at the time of the hearing.  The Telephone Hearing Notices and prehearing order instructed Complainant and Respondent to call into the hearing on the scheduled day and time in order to participate in the hearing.  The notices and prehearing order were sent to the address provided by Respondent on its purported answer, and none of the notices nor the order was returned as undeliverable.  	

The telephonic hearing convened as scheduled on March 23, 2015, at approximately 10:00 a.m.  Mr. Duke appeared pro se and indicated that he intended to represent himself.  Respondent did not participate in the hearing.  Complainant advised that he is a sole proprietor and that S.A.R.A. Technology is a fictitious name registered by Complainant with the Commonwealth of Pennsylvania.  Accordingly, Complainant was permitted to represent himself in the proceeding.  At the hearing, a discussion took place regarding whether the Commission had jurisdiction over this matter.  Upon conclusion of the hearing, Complainant was advised that the parties would need to file briefs in order to address the issue of jurisdiction.  

Mr. Duke testified on his own behalf.  He offered Complainant exhibits one through eleven, which were admitted as evidence, with the exception of Complainant exhibit two.  Respondent did not participate at the hearing and provided no explanation for its absence.   

            On April 2, 2015, an interim order was entered, which provided that Respondent and Complainant shall file briefs in this matter on or before May 22, 2015, to address whether the Commission has jurisdiction over the dispute raised in the formal complaint filed by Complainant, on or before May 22, 2015.  In addition, Respondent was instructed to have counsel enter his or her appearance with the Commission and timely serve the opposing party and counsel, if any, on or before April 20, 2015.  No notice of appearance was filed on behalf of Respondent.  Respondent did not file a brief in this matter.  On May 20, 2015, Complainant filed a one page document entitled “Complainants Brief,” which provided no legal authority or support for Complainant’s position that the Commission has jurisdiction over the issues raised in this proceeding.

The record was closed by interim order dated May 26, 2015.  The hearing transcript consists of 91 pages.  This case is now ready for a decision.

FINDINGS OF FACT

1. Complainant is Leonard W. Duke, who operates S.A.R.A. Technology, which he registered as a fictitious name with the Commonwealth of Pennsylvania.  (Tr. 26)

2. Respondent is Interstate Gas Marketing, Inc., a gas supplier and is in the business of marketing electric and natural gas to consumers as well as providing consulting services related to electric and natural gas utility service.  (Tr. 3; Exhibit 3)

3. Respondent has an address of 2018 South 6th Street, Indiana, PA  15701. (Respondent’s address) (Exhibit 3)

4. The telephone hearing notice was issued on November 17, 2014 and mailed to Respondent’s address.  

5. The prehearing order was issued on November 18, 2014 and mailed to Respondent’s address.

6. The second telephone hearing notice was issued on January 15, 2015, and mailed to Respondent’s address.

7. [bookmark: _GoBack]Neither of the telephone hearing notices nor the prehearing order sent to either party, was returned as undeliverable.  
8. Respondent did not contact the Office of Administrative Law Judge either before or after the time and date scheduled for the hearing to explain its absence from the hearing.

DISCUSSION

            As in every case coming before this Commission, the Commission must decide initially whether it has jurisdiction over the parties and the subject matter of the dispute.  As a creature of legislation, the Commission possesses only the authority the state legislature has specifically granted to it in the Public Utility Code (Code).  66 Pa.C.S. §§ 101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 791 (1977); Allegheny County Port Authority v. Pa. Pub. Util. Comm’n, 427 Pa. 562, 237 A.2d 602 (1967); Behrend v. Bell of Pa., 257 Pa.Super. Ct. 35, 390 A.2d 233 (1978); Pa. Department of Highways v. Pa. Pub. Util. Comm’n, 198 Pa.Super. Ct. 87, 182 A.2d 267 (1962); and City of Erie v. Pa. Electric Co., 383 A.2d 575 (Pa.Cmwlth. 1978).

The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. Pa. Pub. Util. Comm’n, 43 A.2d 348 (Pa.Super. 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  Subject matter jurisdiction is a prerequisite to the exercise of power to decide a controversy.  Hughes v. Pennsylvania State Police, 619 A.2d 390 (Pa.Cmwlth. 1992), alloc. denied, 637 A.2d 293 (Pa. 1993).

		Pursuant to Section 501 of the Code, 66 Pa.C.S. § 501, the Commission’s duty is “to enforce, execute and carry out, by its regulations, orders or otherwise” all the provisions of the Code.”  Section 701 of the Code, 66 Pa.C.S. § 701, allows any person, having an interest in the subject matter, to file a formal complaint in writing with the Commission setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the Commission has jurisdiction to administer.  See also, 52 Pa.Code § 5.21(a). The Commission, however, has no jurisdiction to decide a private contractual dispute between a citizen and a public utility.  Adams v. Pa. Pub. Util. Comm’n, 819 A.2d 631 (Pa.Cmwlth. 2003); Litman v. The Peoples Natural Gas Co., 303 Pa.Super. Ct. 345, 449 A.2d 720 (1982); Leveto v. National Fuel Gas Distribution Corporation, 243 Pa.Super. Ct. 510, 366 A.2d 270 (1976); and Reading & Southwestern Street Railway Company v. Pa. Pub. Util. Comm’n, 168 Pa.Super. Ct. 61, 77 A.2d 102 (1950).  Conversely, the Commission may exercise jurisdiction over contracts where the primary issue concerns the reasonableness, adequacy and sufficiency of public utility service.  DiSanto v. Dauphin Consol. Water Supply, 291 Pa.Super. Ct. 400, 436 A.2d 197 (1981).

The Commission’s power and authority, granted to it by the General Assembly, is contained in the Public Utility Code.  The Public Utility Code does not give the Commission the authority to entertain an action for breach of contract or to award damages or any other form of relief in an action for a breach of contract.  There is no question that the Commission lacks authority to award damages or any other form of relief in an action for a breach of contract.  Terminato v. Pa. National Insurance Co., 645 A.2d 1287 (Pa. 1994); Elkin v. Bell Tel. Co. of Pa., 420 A.2d 371 (Pa. 1980); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977); Ostrov v. I.F.T., Inc., 586 A.2d 409 (Pa.Super. 1991); Poorbaugh v. Pa. Pub. Util. Comm’n, 666 A.2d 744 (Pa.Cmwlth. 1995).  
		
		The complaint of Mr. Duke indicates that he entered into an agreement with Respondent to provide Respondent with customers for gas utility service.  It appears that the dispute in this matter arose as a result of a purported agreement between Complainant and Respondent.  As noted above, the Commission lacks jurisdiction to decide a private contractual dispute.

		Mr. Duke asserts that he has suffered harm as a result of the conduct of the Respondent, and is seeking compensation for that harm in the form of payment of unpaid commissions from Respondent.  Nothing in the Public Utility Code confers jurisdiction upon the Commission to award monetary damages.  Accordingly, the Commission possesses no jurisdiction to consider Mr. Duke’s request for monetary damages.  See, DeFrancesco v. Western Pennsylvania Water Company, 499 Pa. 374, 453 A.2d 595 (1982); Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980); and Feingold v. Bell of Pa., supra.

		Respondent, as a natural gas supplier, is not a public utility subject to Commission regulation, except in limited circumstances.  Delmarva Power & Light Co. v. Pa. Pub. Util. Comm’n, 870 A.2d 901 (Pa. 2005) (Delmarva).  At the hearing, Complainant asserted that the relief he was seeking, was to collect his commissions allegedly owed from Respondent and also have a civil penalty imposed upon the Respondent, because Respondent was not paying Complainant a commission, and therefore Respondent was overcharging the Wyndham.  Complainant presented no credible evidence that the Wyndham was to pay Respondent any commissions owed to Complainant.  (Tr. 71-72).  Even if it was determined that Respondent was receiving commission from the Wyndham, allegedly owed to Complainant, the Commission is without subject matter jurisdiction to adjudicate that claim.

The Public Utility Code at 66 Pa.C.S. § 2202 states that, notwithstanding any other provisions of the Public Utility Code, a natural gas supplier that is not a natural gas distribution company is not a public utility as defined by 66 Pa.C.S. § 102 to the extent the natural gas supplier uses the distribution facilities of a natural gas distribution company.  The Commission’s regulations at 52 Pa.Code §§ 62.71, 62.101 and 62.142 restate this definition of a natural gas supplier.

Respondent is a natural gas supplier, and as such is governed by 66 Pa.C.S. § 2208(a) and the Commission’s regulations governing natural gas suppliers.  The statute at 66 Pa. C.S. §2208(e) states that the Commission may forbear from regulating natural gas suppliers beyond licensing, bonding, reliability and consumer services and protections.  The statute further provides that nothing shall preclude a natural gas supplier, upon reasonable notice to the customer, from cancelling its contract with any customer for legal cause.  

The statute at 66 Pa.C.S. § 2208 and the Commission’s regulations at 52 Pa.Code §§ 62.101-62.142 indicate that the Commission regulates natural gas suppliers to a lesser extent than it regulates natural gas distribution companies.  Natural gas suppliers must comply with the standards of conduct set forth in 52 Pa.Code §§ 62.114 and 62.142.  The standards of conduct at 52 Pa.Code § 62.114 require natural gas suppliers to provide accurate information to customers, to notify customers of changes in conditions of service, to maintain confidentiality of a customer’s personal information and to not discriminate in providing service on the basis of race, color, religion, national origin, sex, marital status, age, or receipt of public assistance income.  The standards of conduct at 52 Pa.Code § 62.142 apply to natural gas suppliers that are affiliated with a natural gas distribution company.

Mr. Duke’s complaint does not assert that Respondent is an affiliated natural gas supplier as defined at 52 Pa.Code § 62.142.  In addition, I note that Complainant, in its formal complaint or evidence, did not allege that Respondent violated any standards of conduct for natural gas suppliers at 52 Pa.Code § 62.114 and/or 52 Pa.Code § 56.41, nor did Complainant  allege any violation of any specific PUC statute or regulation.    

The issues raised in the complaint do not involve any violation of the Commission’s regulations but rather breach of a purported agreement involving Complainant and Respondent.  Furthermore, Complainant did not allege that he is a customer of Respondent.      Although the Commission has chosen to exercise limited jurisdiction over disputes involving contracts between an NGS and its customer pursuant to § 2208, those cases involved termination of service without adequate notice, which is not an issue in the instant matter.  See: Kunkin v. Mack Oil Co., Inc., Docket No. C-00015392 (Final Order entered October 11, 2002).  

Based upon the evidence presented and as the Commission lacks authority to entertain an action for breach of contract or to award damages, the complaint should be dismissed.

CONCLUSIONS OF LAW

		1.	The Commission has no authority to entertain an action for breach of contract or to award damages resulting from a breach of contract.

		2.	Interstate Gas Marketing, Inc., as a natural gas supplier, is not a public utility subject to Commission regulation, except in limited circumstances.  Delmarva Power & Light Co. v. Pa. Pub. Util. Comm’n, 870 A.2d 901 (Pa. 2005).

		3.	It is just, reasonable and in the public interest that the complaint filed at Docket No. C-2014-2434270,  is dismissed with prejudice.

4.        The Commission lacks jurisdiction over the subject matter of this case, which is a private contractual dispute where the Complainant is seeking damages.  DeFrancesco v. Western Pennsylvania Water Company, 499 Pa. 374, 453 A.2d 595 (1982); Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980); and Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 791 (1977).

  5.	Complainant has failed to allege any violations by Respondent of the Public Utility Code or the regulations of this Commission.

					            ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the complaint of Leonard W. Duke against Interstate Gas Marketing, Inc., at Docket No. C-2014-2434270 is dismissed for lack of subject matter jurisdiction.

		2.	That the docket at Docket No. C-2014-2434270 shall be marked closed.

	
Date:  July 7, 2015								/s/			
								Jeffrey A. Watson
			Administrative Law Judge
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