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INTRODUCTION

This initial decision dismisses, pursuant to 52 Pa.Code §5.103(d) and 3.381(c)(1)(ii), the protest filed by Paul’s Cab Service, Inc. (Paul’s Cab) because it was filed beyond the protest deadline without a showing of good cause for the delay.
  

HISTORY OF THE PROCEEDING


On March 4, 2015, Susquehanna Valley Limousine, Inc. t/a Susquehanna Valley Taxi Service (SVL) filed an Application with the Commission in which it sought authorization to transport, as a common carrier by motor vehicle, passengers in call or demand service in Montour, Northumberland, Snyder and Union Counties.  Notice of the Application was published in the April 18, 2015 edition of the Pennsylvania Bulletin.  45 Pa.B. 2027.  The notice indicated that the deadline for filing protests to the Application was May 4, 2015.  



On April 21, 2015, MTR Transportation, Inc. t/d/b/a K-Cab Co. (MTR) filed a timely protest to the Application.  Subsequently, on June 2, 2015, the Commission issued an Interim Order Setting Resolution Conference, in which it directed SVL and MTR to discuss a possible settlement of this proceeding.   A Notice of Appearance was filed on June 4, 2015 by Craig A. Doll, on behalf of the Applicant.

On June 9, 2015, Paul’s Cab filed a protest.  This protest was filed 36 days after the 
May 4, 2015 deadline established in the Pennsylvania Bulletin.  As justification for the delay in filing its protest, the company’s Vice President and Secretary stated, “I was extremely busy trying to take care of my business and failed to review the Pa. Bulletin until it was to [sic] late to file under the normal filing time line.”


On June 16, 2015, the Applicant filed a motion to strike the protest of Paul’s Cab.  In its motion, which was accompanied by a notice to plead, the Applicant argues that the protest was filed over a month beyond the protest deadline and that the justification offered by Paul’s Cab, that its Vice President was extremely busy, does not constitute “good cause” for the delay.   Paul’s Cab did not file a response to the Applicant’s motion.


On July 15, 2015, counsel to MTR filed a Restrictive Amendment and Stipulation (RA) that was executed by MTR and counsel to SVL.  By this RA, SVL amended its Application so that the authority sought therein now reads, “to transport, by motor vehicle, persons upon call or demand in the Counties of Northumberland, Union and Snyder, excluding the Borough of Riverside, Northumberland County.”  In exchange for this amendment, MTR agreed to withdraw its protest.  The RA is conditioned upon its acceptance, without modification, by the Commission.  

By Motion Judge Assignment Notice dated July 8, 2015, the Commission notified the parties that it had assigned the case to me a motion judge.  The Protestant’s motion is ready for disposition.  For the reasons set forth below, I will dismiss the protest as untimely. 

FINDINGS OF FACT
1. The Applicant is Susquehanna Valley Limousine, Inc. t/a Susquehanna Valley Taxi Service.
2. The Protestant at issue here is Paul’s Cab Service, Inc.


3.
In the Application as originally filed, the Applicant requested the right to begin to transport passengers upon call or demand in the Counties of Northumberland, Montour, Union and Snyder.


4.
Notice of the Application was published in the April 18, 2015 edition of the Pennsylvania Bulletin, 45 Pa.B. 2027.  The notice established a deadline of May 4, 2015 for filing protests to the application. 


5.
On April 21, 2015, MTR Transportation, Inc. t/d/b/a K-Cab Co. (MTR) filed a timely protest to the Application.



6.
On June 2, 2015, the Commission issued an Interim Order Setting Resolution Conference in which it directed SVL and MTR to discuss a possible settlement of this proceeding.



7.
On June 9, 2015, Paul’s Cab Service, Inc. (Paul’s Cab) filed a protest to SVL’s Application.



8.
Paul’s Cab’s protest was filed 36 days beyond the May 4, 2015 deadline established in the Pennsylvania Bulletin.   


9.
On July 15, 2015, MTR and SVL filed a Restrictive Amendment and Stipulation, whereby SVL agreed to amend the territory sought in its application to Northumberland, Union and Snyder Counties, excluding the Borough of Riverside, Northumberland County, in exchange for MTR’s agreement to withdraw its protest.    


10.
On June 16, 2015, the Applicant filed a motion to strike the protest of Paul’s Cab as untimely.  
DISCUSSION
As noted above, the deadline for filing protests to SVL’s Application was established in the April 18, 2015 edition of the Pennsylvania Bulletin as May 4, 2015.  Paul’s Cab filed its protest on June 9, 2015, 36 days beyond the deadline.  In its protest, the company’s Vice President and Secretary stated, as justification for the delay, “I was extremely busy trying to take care of my business and failed to review the Pa. Bulletin until it was to [sic] late to file under the normal filing time line.”   

The Commission’s regulation at 52 Pa. Code §3.381(c)(1)(ii) requires that protests be filed “within the time specified in the notice appearing in the Pennsylvania Bulletin. . . .”  This regulation further states, “[f]ailure to file a protest in accordance with this subsection shall bar subsequent participation in the proceeding, except when permitted by the Commission for good cause shown.”  
In addition, the Commission, in Application of Artesian Water Pennsylvania, Inc. for Approval to Begin to Offer, Render, Furnish or Supply Water Service to the Public in a portion of Franklin Township, Chester County, Docket No. A-210111F0003, (Order entered June 24, 2004) (Artesian Water), set forth the four standards it uses to determine whether to accept late-filed protests.  Those standards are:

1.
Does the petitioner have a reasonable excuse for missing the protest due date?

2.
Was the proceeding contested at the time of the filing of the protest?

3.
Will the receipt of the late filed protest delay the orderly progress of the case?

4.
Will the late filed protest significantly broaden the issues or shift the burden of proof?

Joint Application of Pennsylvania-American Water Company and Thames Water Aqua Holdings GmbH, Docket Nos. A‑212285F0096, A-230073F0004, (Order entered May 9, 2002); Re:  S.T.S. Motor Freight, Inc., 54 Pa. P.U.C. 343 (1980) (S.T.S. Motor) 
The Commission requires that a party requesting that the Commission accept its late-filed protest address all four of the standards recited above in order to establish good cause as required by 52 Pa. Code §3.381(c)(1)(ii).  S.T.S. Motor; Re: Milton Transportation, Inc., 56 Pa. P.U.C. 623 (1982).   
The Commission has reaffirmed its requirement that a party address all four of the standards in order to establish good cause in Artesian Water.  Since the Commission cites S.T.S. Motor in its Artesian Water decision, the Commission has not altered its earlier decisions that the party requesting that the Commission accept its late-filed protest must address all four standards in order to establish good cause for the late-filed protests as required by 52 Pa. Code §3.381(c)(1)(ii).  In order to demonstrate that it had good cause for its failure to file a timely protest, the Protestant here must address the four factors set forth above in its motion.  
The Protestant has failed to address the four factors set forth above in its motion and, on that basis alone, its motion should be denied.  However, I will briefly review the four factors to determine whether the Commission should accept the Protestant’s late-filed protest as timely in order to aid the Commission in reviewing this matter. 
The first factor that the Protestant must address in its motion in order to establish good cause for the late-filed protest is whether it has a reasonable excuse for missing the protest deadline.  Here, the motion alleges as an excuse that the Protestant was extremely busy trying to take care of his business and failed to review the Pennsylvania Bulletin until it was too late.  I do not find this to be a reasonable excuse.  If this were considered by the Commission to be a reasonable excuse for missing a protest deadline, it could arguably apply to every application filed with the Commission.  Every Protestant who files an untimely protest could merely claim they were too busy to review the Pennsylvania Bulletin and file a protest by the deadline established therein.  This does not constitute a reasonable excuse for missing the protest due date.
The second factor that the Protestant must address in order to establish good cause for the late-filed protest is whether the proceeding was contested at the time it filed its protest.  The Protestant does not address this factor in its protest at all.  When Paul’s Cab filed its untimely protest on June 9, 2015, MTR was also a Protestant.  However, the Commission, in its June 2, 2015 Interim Order, before the filing of Paul’s Cab’s protest, directed SVL and MTR to discuss a potential settlement of MTR’s protest.  As noted above, SVL and MTR did, in fact, reach a settlement and file an RA resolving MTR’s protest.  Accordingly, although the application was contested at the time Paul’s Cab filed its protest, the proceeding is currently uncontested due to the settlement between SVL and MTR.
The third factor that the Protestant must address in order to establish good cause for the late-filed protest is whether the receipt of the late-filed protest will delay the orderly progress of the case.  The Protestant does not address this factor at all.  Accepting the Protestant’s protest at this time will delay the orderly progress of this case since the proceeding would no longer be uncontested.  If the proceeding were now contested, it would require hearings, briefs, an initial decision, exceptions, a final Commission order and a possible appeal.  Thus, receipt of the late-filed protest will delay the orderly progress of this case as it currently exists.
The fourth factor that the Protestant must address in order to establish good cause for the late-filed protest is whether the late-filed protest significantly broadens the issues or shifts the burden of proof.  The Protestant does not address this factor.  Accepting the Protestant’s protest at this time will broaden the issues in this proceeding.  If the application were treated as uncontested, the Applicant would need only to file verified statements with the Commission in support of the application, pursuant to 52 Pa.Code §3.381(c)(iii), in order for the Commission to approve the application and issue a certificate of public convenience to the Applicant.  
In contrast, if the Commission were to accept the protest, the Commission would have to conduct a hearing and the Applicant would have to present witnesses in support of its Application in order to meet the evidentiary criteria set forth in 52 Pa.Code §41.14.  The Applicant would also have to present evidence to rebut any contentions by the Protestant that granting the certificate of public convenience would endanger or impair the operations of the Protestant.  By presenting evidence of such impairment at a hearing, the Protestant would significantly broaden the issues in this proceeding.  Therefore, the late-filed protest would significantly broaden the issues in this proceeding.
In summation, the Protestant has failed to address the four standards set forth in Artesian Water, which are required to establish good cause for the late filing and for accepting its late-filed protest.  On this basis, the Commission should deny the motion.  
I will therefore dismiss the late-filed protest as untimely.  Since the Applicant’s Application is now unopposed, I will, in a separate order, refer the matter to the Commission’s Bureau of Technical Utility Services for review under the Commission’s modified procedure,  pursuant to 52 Pa. Code §3.381(c)(1)(iii).
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties to, and the subject matter of, this proceeding.



2.
The Commission has established four factors that are used as standards to evaluate whether it should accept a late-filed protest.  They are:

1.
Does the petitioner have a reasonable excuse for missing the protest due date?

2.
Was the proceeding contested at the time of the filing of the protest?

3.
Will the receipt of the late filed protest delay the orderly progress of the case?

4.
Will the late filed protest significantly broaden the issues or shift the burden of proof?
Application of Artesian Water Pennsylvania, Inc. for Approval to Begin to Offer, Render, Furnish or Supply Water Service to the Public in a portion of Franklin Township, Chester County, Docket No. A-210111F0003, (Order entered June 24, 2004)



3.
The Protestant does not have a reasonable excuse for missing the protest due date.

4.
The proceeding is currently uncontested, due to the settlement between the Applicant and MTR Transportation, Inc. t/d/b/a K-Cab Co. 
5.
Allowing the late-filed protest of the Protestant would delay the orderly progress of this case.

6.
Allowing the late-filed protest of the Protestant would significantly broaden the issues in this proceeding.
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the protest of Paul’s Cab Service, Inc. is dismissed as untimely.
Date:
July 23, 2015


/s/





Steven K. Haas


Administrative Law Judge
� 	By order dated July 17, 2015, I dismissed, as untimely, the protest filed by Paul’s Cab in this proceeding.  The correct mechanism for this action is an Initial Decision, which allows for a right of appeal to the Commission, rather than an order.  Accordingly, by separate order, I am rescinding the July 17, 2015 order.  This initial decision, therefore, is the operable decision with respect to the protest of Paul’s Cab and the Applicant’s motion to strike same.
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