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PENNSYLVANIA PUBLIC UTILITY COMMISSION



Pennsylvania Public Utility Commission, et al.	:		R-2015-2468056
							:		C-2015-2473682			v.						:		
							:		
Columbia Gas of Pennsylvania, Inc.			:		
							


PROTECTIVE ORDER


On July 28, 2015, Columbia Gas of Pennsylvania, Inc. (Columbia) filed a motion for a protective order.  That motion avers that certain testimony and exhibits which have been pre-filed in this matter contain material which is proprietary information as defined by Section 5.365 of the Commission’s regulations.[footnoteRef:1]  Accordingly, these materials should be excluded from the public record.  66 Pa.C.S. § 335(d). [1:  Section 5.365 provides:
(a) General rule for adversarial proceedings.  A petition for protective order to limit the disclosure of a trade secret or other confidential information on the public record will be granted only when a party demonstrates that the potential harm to the party of providing the information would be substantial and that the harm to the party if the information is disclosed without restriction outweighs the public’s interest in free and open access to the administrative hearing process.  A protective order to protect trade secrets or other confidential information will apply the least restrictive means of limitation which will provide the necessary protections from disclosure.  In considering whether a protective order to limit the availability of proprietary information should be issued, the Commission or the presiding officer should consider, along with other relevant factors, the following: 
(1) The extent to which the disclosure would cause unfair economic or competitive damage. 
(2) The extent to which the information is known by others and used in similar activities. 
(3) The worth or value of the information to the party and to the party’s competitors. 
(4) The degree of difficulty and cost of developing the information. 
(5) Other statutes or regulations dealing specifically with disclosure of the information.
] 


The motion includes a list of testimony and exhibits in Appendix A, which Columbia seeks to designate as proprietary.  No party has objected to the designation of these materials as proprietary.
	THEREFORE,

IT IS ORDERED:

1. That the Motion for Protective Order by Columbia Gas of Pennsylvania, Inc. is hereby granted with respect to the material and information identified in Appendix “A” hereto, which have been or will be filed with the Commission, or otherwise presented during the above-captioned proceeding and all proceedings consolidated therewith.  All persons previously or hereafter granted access to the materials and information identified in this Protective Order shall use and disclose such information only in accordance with this Protective Order.

1. That the material or information subject to this Protective Order includes testimony and exhibits filed by various witnesses and parties that contains Proprietary Information.  

1. That the Parties may designate additional material or information as proprietary by oral motion at the evidentiary hearing scheduled to commence on August 4, 2015.  Alternatively the Parties may file an amendment to Appendix A, if all Parties agree to the designation of the material as proprietary.  To the extent any additional unobjected to Proprietary Information is filed with the Commission or presented in this proceeding, such information shall also be subject to this Protective Order.
 
3. [bookmark: _DV_M24]That Proprietary Information produced in this proceeding shall be made available to the Commission and its Staff.  For purposes of filing, to the extent that Proprietary Information is placed in the Commission’s report folders, such information shall be handled in accordance with routine Commission procedures inasmuch as the report folders are not subject to public disclosure.  To the extent that Proprietary Information is placed in the Commission’s testimony or document folders, such information shall be separately bound, conspicuously marked, and accompanied by a copy of this Protective Order.  Public inspection of Proprietary Information shall be permitted only in accordance with this Protective Order.

4. [bookmark: _DV_M25][bookmark: _DV_M32][bookmark: _DV_M34][bookmark: _DV_M40]That the nonproducing Party will consider and treat the Proprietary Information as within the exemptions from disclosure provided in the Pennsylvania Right to Know Law, Act of February 14, 2008, P.L. 6, 65 P.S. §§ 67.101-67.3104, effective January 1, 2009, until such time as the information is found to be non-proprietary.

5. [bookmark: _DV_M42]That any public reference to Proprietary Information by a Party shall be to the title or exhibit reference in sufficient detail to permit persons with access to the Proprietary Information to fully understand the reference and not more.  The Proprietary Information shall remain a part of the record, to the extent admitted, for all purposes of administrative or judicial review.

6. [bookmark: _DV_C36][bookmark: _DV_M43]That part of any record of this proceeding containing Proprietary Information shall be sealed for all purposes, including administrative and judicial review, unless such Proprietary Information is released from the restrictions of this Protective Order, either through the agreement of the Parties or pursuant to an order of the Administrative Law Judge, the Commission or appellate court.  

7. That the nonproducing Party shall retain the right to question or challenge the confidential or proprietary nature of Proprietary Information.  If a nonproducing Party challenges the designation of a document or information, the Party providing the information retains the burden of demonstrating that the designation is appropriate.

8. [bookmark: _DV_M44]That each Party shall retain the right to question or challenge the admissibility of Proprietary Information; to object to the production of Proprietary Information on any proper ground other than confidentiality; to refuse to produce Proprietary Information pending the adjudication of the objection; and to seek additional measures of protection of Proprietary Information beyond those provided in this Protective Order.

9. That within 30 days after a Commission Final Order is entered in the above-captioned proceeding, or in the event of appeals, within 30 days after appeals are finally decided, the nonproducing Party, upon request, shall either destroy or return to the producing Party all copies of all documents and other materials not entered into the record, including notes, which contain any Proprietary Information.  In the event that the nonproducing Party elects to destroy all copies of documents and other materials containing Proprietary Information instead of returning the copies of documents and other materials containing Proprietary Information to the producing Party, the nonproducing Party shall certify in writing to the producing Party that the Proprietary Information has been destroyed.


Dated:  August 3, 2015	____________________________________
							Mary D. Long
							Administrative Law Judge
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“Appendix A”


The following confidential testimony and exhibits have been submitted by the Parties in this proceeding as of July 28, 2015: 

I&E Exhibit No. 3, Schedules 9 and 10 accompanying the Direct Testimony of Jeremy B. Hubert.  Schedule 9 identifies customer usage information for customers who pay less than the tariff rate for service.  Schedule 10 identifies the rate schedule and total discount received by each customer who pays less than the tariff rate.  
PSU Statement No. 1-SD, Supplemental Direct Testimony of James L. Crist, p. 4, l. 2-26; p. 5, l. 1-28; p. 6, l. 1-16.  The identified portions of this document contain a customer name and internal communications of Columbia related to business strategy. 
Columbia Statement No. 116-R, Rebuttal Testimony of Michael Anderson, p. 7, l. 6-19; p. 8, l. 1-20; p. 18, l. 1-3 and l. 9-21; p. 19, l. 1-17; p. 20, l. 1-14; p. 23, l. 6-17; p. 25, n. 16; p. 29, l. 21; p. 30, l. 1-5; p. 33, l. 1-8 and l. 16-19; p. 34, l. 1-3; p. 37, l. 2-6 and l. 18-21;  p. 38, l. 1-6; p. 40, l. 11-15, p. 42, l. 9-21; p. 43, l. 1-6.  The identified portions of this document contain specific information regarding PSU and its suppliers that is competitive business information and is not publically available. 
Columbia Exhibit No. NMP-4R accompanying the Rebuttal Testimony of Nicole M. Paloney.  This Exhibit contains detailed drawings of Columbia’s facilities that present security risks if publically released.  
Columbia Exhibit No. NMP-5R accompanying the Rebuttal Testimony of Nicole M. Paloney.  This Exhibit contains detailed drawings of Columbia’s facilities that present security risks if publically released.   
Columbia Statement No. 112-R-SUPP, Supplemental Rebuttal Testimony of Nancy J.D. Krajovic, p. 1, 1. 15-24; p. 2, l. 1-13. The identified portions of this document contain information regarding a contract for the sale and purchase of natural gas between Penn State and a Natural Gas Supplier. 
Columbia Exhibit No. NJDK-1-R-Supp accompanying the Supplemental Rebuttal Testimony of Nancy J.D. Krajovic. This Exhibit is a contract for the sale and purchase of natural gas between Penn State and a Natural Gas Supplier. 
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