
BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Commonwealth of Pennsylvania, et al.		:
							:
	v.						:		C-2014-2427657
							:
IDT Energy, Inc.					:



ORDER
GRANTING MOTION TO COMPEL
FILED BY INTERVENOR FERRARE


		Presently before us is a Motion to Compel filed on July 31, 2015 by Intervener Anthony Ferrare seeking IDT Energy, Inc. (IDT) to respond to informal discovery exchanged in this matter.  IDT filed an Answer to the Motion on August 5, 2015.  The procedural history of this proceeding is quite extensive and has been reiterated multiple times in various prior Orders.  As such, the procedural history will not be repeated in this Order.  At the outset, we note that there are compelling reasons both to grant and deny Mr. Ferrare’s Motion.  For the reasons discussed below, we have determined to grant the Motion.

		The standard for permissible discovery is set forth in Section 5.321 of the Commission’s regulations:
[bookmark: 5.321.]§ 5.321. Scope.
(c)  Scope. Subject to this subchapter, a party may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party, including the existence, description, nature, content, custody, condition and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of a discoverable matter. It is not ground for objection that the information sought will be inadmissible at hearing if the information sought appears reasonably calculated to lead to the discovery of admissible evidence. 
52 Pa.Code §5.321(c).  The Commission’s discovery regulations also note “a party may obtain discovery for the purpose of preparation of pleadings, or preparation or trial of a case, or for use at a proceeding initiated by petition or motion, or any combination of these purposes…”.  52 Pa.Code § 5.321(f).  Section 5.361 of the Commission’s regulations, however, provides various limitations on the scope of discovery:
§ 5.361. Limitation of scope of discovery and deposition.
 (a)  Discovery or deposition is not permitted which: 
   (1)  Is sought in bad faith. 
[bookmark: OLE_LINK1][bookmark: OLE_LINK2]   (2)  Would cause unreasonable annoyance, embarrassment, oppression, burden or expense to the deponent, a person or party. 
   (3)  Relates to matter which is privileged. 
   (4)  Would require the making of an unreasonable investigation by the deponent, a party or witness. 

52 Pa.Code § 5.361(a).

		In his Motion, Mr. Ferrare stated that, during conference calls amongst the Presiding Officers and the parties regarding the potential settlement of this matter, Mr. Ferrare believed that IDT would cooperate with his informal discovery requests.  Mr. Ferrare further stated that, subsequently, while the Company has produced some discovery, it has not produced the remainder of what was requested.  In particular, Mr. Ferrare indicated in his Motion that he requested the Company provide him with its responses to various sets of discovery served by the Office of Attorney General and the Office of Consumer Advocate (the Joint Complainants) in this case.  Mr. Ferrare’s Motion indicated generally that it seeks responses to the Joint Complainants’ interrogatories Sets I, III, V, VI, VII and VIII.  Mr. Ferrare also stated in his Motion that he would like “IDT’s confidential cost dashboard which it provided to [the Joint Complainants] in Excel format, which outlines IDT’s daily cost for each component, as known at the time, and also provides 10, 20 and 30 day averages by [electric distribution company] for December 2013 through March 2014.”  Mr. Ferrare argued in his Motion that this request will not result in any additional cost to IDT because the information has already been compiled, that Mr. Ferrare has agreed to be bound by the Protective Order governing this proceeding and that the information is needed so Mr. Ferrare can “fairly assess any potential proposed resolutions of this matter that may arise in the future.”

		In response to Mr. Ferrare’s Motion, IDT argued that the Motion should be denied because Mr. Ferrare has not served any discovery requests for which responses can be compelled, in part because no formal objection was ever made in response to the request.  IDT also argued that Mr. Ferrare’s Motion should be denied because the underlying requests are not reasonably calculated to lead to the discovery of admissible evidence at this stage in the proceeding, noting that none of the information requested by Mr. Ferrare relates to his account or the subject matter of his testimony and that there is no basis to request the discovery now that the proceeding has been settled.  Finally, IDT argued that Mr. Ferrare is seeking the discovery material in bad faith and has not articulated a valid need to obtain the discovery material.

		As noted above, there are compelling reasons both to grant and deny Mr. Ferrare’s Motion but, for the reasons discussed below, we have determined to grant the Motion.

		To begin, the Commission’s regulations regarding the scope of discovery are broad.  As noted above, “a party may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party.”  52 Pa.Code § 5.321(c).  The Commission’s regulations also provide that “a party may obtain discovery for the purpose of preparation of pleadings.”  52 Pa.Code § 5.321(f).  Mr. Ferrare was granted party status in this case when his Petition to Intervene was granted by Order dated May 1, 2015.  As a result, Mr. Ferrare is entitled to conduct discovery in an effort to pursue his interests, as is any other party.  

In this case, Mr. Ferrare was granted intervention nearly a year after the underlying complaint was initially filed.  At the time, the pre-served testimony of more than 100 consumer witnesses had already been admitted into the record of this case subject to cross-examination and timely motions and the Joint Complainants had pre-served expert testimony.  When Mr. Ferrare was granted intervention, he was given the opportunity to also pre-serve written testimony in a manner so as to not delay the remaining procedural schedule.  Mr. Ferrare submitted his pre-served written testimony on May 27, 2015 and the litigation schedule next provided for IDT to submit pre-served rebuttal testimony.  In the ensuing weeks, the procedural schedule was suspended pending the disposition of a settlement that IDT and the Joint Complainants anticipated filing.  Mr. Ferrare, however, indicated he did not know whether he would support or oppose the settlement in light of the outstanding discovery request.  When the settlement was submitted on August 4, 2015, Mr. Ferrare again indicated, in response to questioning from the Joint Complainants, that “until [he] can review relevant materials that [he has] been unable to obtain from IDT, [he] will be forced to oppose the proposed settlement.”  As a result, at all times, Mr. Ferrare has preserved his right to pursue his interest in this proceeding regardless of whether a settlement had been submitted.

Mr. Ferrare noted this precise point in his Motion to Compel when he stated that the information requested is required “to fairly assess any potential proposed resolutions of this matter that may arise in the future.”  Mr. Ferrare is allowed to do seek discovery answers under Section 5.321(c) and (f), supra, both to file any objections or comments in response to the settlement, as well as file any Exceptions or Reply Exceptions once the Initial Decision regarding the settlement is released, as may be necessary.  Simply because a settlement between the Company and the Joint Complainants has been submitted does not preclude another party’s right to pursue his own interest in response to the settlement.  Mr. Ferrare’s Motion will be granted to allow him the opportunity to pursue his own interests in response to the settlement.

Nor is the discovery request that is the subject of the Motion limited by Section 5.361 of the Commission’s regulations, supra.  As discussed further below, it is unclear that the discovery questions are being sought in bad faith because Mr. Ferrare said he is seeking the responses so he can assess the settlement.  Furthermore, because Mr. Ferrare is only asking for answers that have already been previously provided, nor does the discovery request cause any “unreasonable annoyance, embarrassment, oppression, burden or expense” to IDT as, again, IDT only has to send to Mr. Ferrare what has already been previously provided to other parties to the proceeding.  Had Mr. Ferrare become a party to this case at the time the underlying discovery was originally being answered, he would have received a copy anyway.  Although some of the information provided in the answers to the discovery request may be privileged, a Protective Order governs this proceeding and Mr. Ferrare is required to comply with that Order upon receipt of the answers.  Finally, the fourth prohibition on discovery, whether answering the discovery would require an unreasonable investigation, is also irrelevant because Mr. Ferrare is not requesting any information beyond what IDT has already provided to other parties.  As a result, there is no reason to deny Mr. Ferrare’s Motion because the discovery is somehow limited.  Mr. Ferrare is merely asking for information that other parties have already been provided.

		In addition, Mr. Ferrare’s Motion will be granted because IDT’s arguments opposing the Motion are without merit and will be rejected.

		For example, with regard to IDT’s first argument, that Mr. Ferrare has not served any discovery requests for which responses can be compelled, this argument will be rejected.  IDT argued that Mr. Ferrare is a late intervener and must take the case as it stands, as IDT noted we stated in the Order granting intervention.  Yet, at the time Mr. Ferrare intervened, consumer witness testimony had been admitted into the record and the Joint Complainants had pre-served their direct testimony.  The next phase of the litigation schedule required IDT to serve its rebuttal testimony.  To accommodate Mr. Ferrare’s intervention, the parties agreed to allow Mr. Ferrare to submit pre-served testimony by a time that IDT could respond to it when it responded to the other testimony.  When the Joint Complainants and IDT announced they had a settlement in principal before IDT submitted its rebuttal testimony, it was still appropriate for Mr. Ferrare to pursue discovery to be able to determine whether to support or oppose the proposed settlement, and IDT and Mr. Ferrare agreed to continue to address any discovery issues.  No discovery deadline was ever established in this case and Mr. Ferrare had the right to seek informal discovery at the time he did.

Furthermore, IDT argued that Mr. Ferrare’s Motion should be denied because the discovery requests were made informally.  Although we note that the Motion to Compel is vague in its requests, the parties agreed to an informal process for continuing discovery once the settlement in principal was announced, and the Motion to Compel submitted by Mr. Ferrare is consistent with those agreed upon informal efforts.  This is particularly true given the time constraints associated with Mr. Ferrare attempting to determine whether to support or oppose the settlement.  Typically, if informal discovery efforts are not successful, formal discovery is issued which, if objected to, is presented to the Presiding Officer in a Motion to Compel.  In this case, however, the time constraints prohibited those intermediary steps.  The parties should be commended for attempting to resolve these differences informally but are still entitled to raise any disputed issues despite those informal efforts.  Mr. Ferrare should not be penalized for first trying to resolve the discovery disputes informally under the time constraints present. 

Therefore, IDT’s argument that Mr. Ferrare’s Motion should be rejected because Mr. Ferrare has not served any discovery requests for which responses can be compelled is without merit and will be rejected.

		With regard to IDT’s second argument, that Mr. Ferrare’s request is not reasonably calculated to lead to the discovery of admissible evidence at this stage of the proceeding, this argument will also be rejected.  We understand that the timing of these requests immediately preceded the filing of the settlement.  But, if the underlying discovery requests were not objectionable on the grounds that they were not reasonably calculated to lead to the discovery of admissible evidence at the time they were filed, then those requests are not objectionable on those same grounds at this time either.  This is particularly true if the case returns to litigation if the settlement is either rejected or modified by the Commission or the Presiding Officers.  Although the litigation schedule for this matter has been suspended, it is possible that hearings may be required in the future pending disposition of the settlement.  It is, therefore, not too late to seek discovery, especially since Mr. Ferrare indicated the discovery will allow him to assess whether to oppose or support the settlement.

IDT’s reliance on the Commission’s recent decision in Pa.P.U.C., Bureau of Investigation and Enforcement v. UGI Utilities Inc., Docket No. C-2012-2308997 (Final Order entered February 19, 2013) (UGI) does not support denying Mr. Ferrare’s Motion.  In UGI, the Intervenor, Mr. Cruz, was granted intervenor status after a settlement petition was filed and the Intervenor was denied discovery and a hearing.  The Commission found Mr. Cruz was entitled to comment or object to the settlement petition, which he chose not to do.  However, as the Intervenor in that case filed Exceptions to the ALJ’s Initial Decision approving the settlement, raising certain issues, the Commission found that Mr. Cruz was given due process through the Exceptions procedure to raise new issues or objections to the settlement.  Id. at 28-29.  The Commission reasoned that permitting further discovery at the Exceptions stage would not be in the public interest, as it would delay the implementation of the settlement provisions that promote public safety.  Id. at 29.  Further by filing his petition to intervene nineteen months after the investigation was initiated, Intervenor was not involved in the discovery process.  It is unclear what discovery was requested in that case and at what juncture of the proceeding the request was made.  

In the instant case, Mr. Ferrare is asking for the same discovery answers that had already been previously provided in this proceeding and, although the request was being made prior to the filing of the settlement, the overall juncture of the proceeding was between the parties’ filing direct testimony.  We recognize that parties are requested to initiate discovery as early in the proceeding as possible, as noted by the Commission in UGI, but in this instance, IDT and Mr. Ferrare agreed to continue the informal discovery process to alleviate any objections Mr. Ferrare may have regarding the proposed settlement.  We also believe, contrary to the situation in UGI, that granting Mr. Ferrare’s Motion is an efficient use of resources and will not delay the proceeding because the continued exchange of information may increase the likelihood that Mr. Ferrare will not oppose the settlement and the public benefits of the settlement could be provided to consumers sooner.  Pursuant to Procedural Order #6 dated August 5, 2015, Mr. Ferrare has until August 26, 2015 to file any comments or opposition to the settlement.  This date will not be changed as a result of this Order so no delay will arise as a result of granting Mr. Ferrare’s Motion.  IDT’s reliance on UGI is unpersuasive.  

Therefore, IDT’s argument that Mr. Ferrare’s Motion should be rejected because the request is not reasonably calculated to lead to the discovery of admissible evidence at this stage in the proceeding is without merit and will be rejected.

		With regard to IDT’s third argument, that the information is being sought in bad faith, this argument will also be rejected.  IDT begins this argument by stating that “Mr. Ferrare has not articulated any basis for seeking the multitude of discovery responses listed in his Motion, other than that he requires them to ‘fairly assess any potential proposed resolutions of this matter that may arise in the future.’”  As noted above, we consider assessing the proposed settlement to be a sufficient reason to grant Mr. Ferrare’s Motion.  As an intervenor in this proceeding, Mr. Ferrare has the opportunity to submit objections or comments in response to the proposed settlement and to file Exceptions or Reply Exceptions in response to the Initial Decision, as appropriate.  To the extent that Mr. Ferrare requires responses to discovery requests in order to determine whether to do either of those things, as he stated in his Motion is his intention, he has the right to do so and is not seeking the discovery in bad faith.  

IDT has expressed concern that Mr. Ferrare seeks the responses to discovery to aid in a pending class action civil law suit because he is a Plaintiff in that action.  We do not find that reason sufficient to deny Mr. Ferrare’s Motion, in large part because Mr. Ferrare’s receipt of confidential information in this proceeding will be restricted for use outside of this proceeding under the terms of the Protective Order governing this proceeding.  To the extent that Mr. Ferrare seeks to use non-confidential information in a separate proceeding, we are unaware of any reason why he should be prohibited from doing that and do not find that to be a sufficient reason to deny Mr. Ferrare’s Motion in this proceeding.

Similarly, IDT argued that “principles of basic fairness and justice also support denying the Motion,” noting that directing IDT to provide discovery responses at this juncture “diverts resources away from the disposition of the settlement.”  The principles of basic fairness and justice, as IDT states, are afforded to all parties.  It is unclear what resources of the Company are being “diverted” because the settlement was submitted on August 4, 2015 and is now pending before the Presiding Officers.  IDT has no resources to expend on while the settlement is being considered and IDT’s argument to the contrary is not sufficient to deny Mr. Ferrare’s Motion.  The Commission strongly encourages settlement and we appreciate that one has been reached in this case.  The fact that a settlement was reached in this case, however, does not support denying Mr. Ferrare’s Motion.

Therefore, IDT’s argument that Mr. Ferrare’s Motion should be rejected because the information is being sought in bad faith is without merit and will be rejected.

In conclusion, we recognize that it is not typical to have a discovery dispute of this magnitude at this point in the proceeding.  We also recognize that the circumstances of the request (i.e., that they were made in response to informal discovery) and in the form provided are also not typical.  We also recognize the influence of a pending class action civil lawsuit on this proceeding.  Nonetheless, the scope of discovery is broad and we find that the reasons to grant the Motion outweigh the reasons to deny the Motion under these circumstances.

		As such, the Motion to Compel filed by Mr. Ferrare will be granted.  IDT will be directed to submit answers to the informal discovery requests identified in Mr. Ferrare’s Motion within ten (10) days from the date of this Order.
 


ORDER


THEREFORE,

IT IS ORDERED:

1. That the Motion to Compel filed by Intervener Anthony Ferrare on July 31, 2015 at Docket No. C-2014-2427657 seeking IDT Energy, Inc. to respond to informal discovery requests is hereby granted, consistent with the discussion above.
That IDT Energy, Inc. will serve its responses to informal discovery propounded by Mr. Ferrare within ten (10) days of the date this Order.


Date: August 7, 2015									
							Elizabeth Barnes
							Administrative Law Judge


											
							Joel H. Cheskis 
							Administrative Law Judge
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