BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Vivian Brockington				:
						:
	v.					:		F-2013-2344242
						:
PECO Energy Company			:



INITIAL DECISION


Before
Cynthia Williams Fordham
Administrative Law Judge


		The Complainant asked for a payment arrangement.  Based on the evidence in the record, the Complainant’s request for a payment arrangement is denied because of her poor payment history and because there was meter tampering at the service address.

HISTORY OF THE PROCEEDING

		On January 8, 2013, Vivian Brockington (“Brockington” or “Complainant”) filed a complaint with the Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent”), alleging, among other things, the following:  that she wants a payment arrangement; that the Respondent terminated her electric service even though she made a partial payment; and that she never tampered with the meter.  This is a timely appeal of a Bureau of Consumer Services decision.[footnoteRef:1] [1:  	The Complainant did not request a payment arrangement in her informal complaint.  She disputed the termination.
] 


		On January 24, 2013, the Respondent filed an answer.  The Respondent averred that the Complainant’s electric service was terminated for a past due balance of $181.28 on 
June 26, 2012.  A technician went to the Complainant’s property in August 2012 and found that the service had been restored without authorization.  The Respondent admitted that it assessed a $920.00 tampering fee to the Complainant’s account.  The Respondent “finaled the account” on 
August 14, 2012 and sent the Complainant a final bill.  On August 20, 2012, the Complainant submitted a medical certificate and the service was restored on August 21, 2012, under a new account number.  The Respondent referred to a Bureau of Consumer Services’ decision (#003007193), dated December 6, 2012, dismissing the informal complaint contesting the tampering fee.  

		By hearing notice dated March 14, 2013, this case was assigned to the undersigned and the hearing was scheduled for Monday, April 29, 2013, at 9:30 a.m.

		The undersigned sent a Prehearing Order to the parties on April 3, 2013.

		A hearing was held in this matter on April 29, 2013, in the Philadelphia Regional Office before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Vivian Brockington, testified in support of the complaint.  Shawane L. Lee, Esquire, represented the Respondent.  The Respondent presented one witness, Teresa Ferrier, a senior regulatory assessor for the Respondent, who sponsored two exhibits: PECO Exhibit 1 – the Complainant’s Account Activity Statement; and PECO Exhibit 2 - the Complainant’s CAP History. 

		The record in this case consists of 30-page transcript and two exhibits.  All of exhibits were admitted.  The record closed on May 15, 2013, when the transcript was received.

STIPULATIONS

		Prior to going on the record the parties engaged in settlement discussions and settled two issues.  With respect to the tampering issue, the parties stipulated that there was tampering at the Complainant’s property.  (The Complainant stated that she did not tamper with the meter.)  In addition, they stipulated that the Complainant owes the $920.00 tampering fee that was assessed to her account (Tr. 4, 5).  Concerning the termination issue, the parties stipulated that the Respondent terminated the Complainant’s service.  The Complainant did not want to contest the termination.

		Consequently, the parties agreed that the remaining issue was the payment arrangement (Tr. 5, 6). 

FINDINGS OF FACT

		1.	The Complainant is Vivian Brockington; 1425 South Vodges Street, Philadelphia, Pennsylvania 19143 (Service Address).

		2.	The Respondent in this proceeding is PECO Energy Company.

		3.	The Complainant has residential electric service with the Respondent
(Tr. 9, 16; PECO Ex. 1).

		4.	At the time of the hearing, the Complainant, her nineteen year old son and her seventeen year old daughter lived at the service address (Tr. 11). 

		5.	The Complainant’s son goes to Delaware Valley Community College.  She helps him purchase his transpass to go to college.  Her son does not work (Tr. 11, 12).

		6.	The Complainant’s daughter is in her junior year of high school.  Her daughter does not work (Tr. 11, 12).

		7.	The Complainant and her daughter get $316.00 a month in cash on public assistance and $526.00 in food stamps a month.  The Complainant’s son does not receive public assistance (Tr. 11). 

		8.	The Complainant was enrolled in the Respondent’s Customer Assistance Program (“CAP”) on June 19, 2002.  She was initially enrolled in the CAP Program at CAP Tier B (Tr. 17, 18; PECO Ex. 2).

		9.	The Complainant had a Company issued payment agreement in July 2010.  She was required to pay $18.73 per month plus the current bill (Tr. 19; PECO Ex. 1).

		10.	On April 15, 2011, the Complainant was recertified on CAP Tier B based on her monthly gross income of $316.00 for three people.  This is 20% of the Federal Poverty Level (Tr. 18).

		11.	The Complainant defaulted on the agreement on June 14, 2011 (Tr. 19, 20; PECO Ex. 1).

		12.	The agreement was reinstated on June 22, 2011 (Tr. 20; PECO Ex. 1).

		13.	The Complainant defaulted on the reinstated agreement on April 16, 2012 (Tr. 20; PECO Ex. 1).

		14.	The Respondent terminated the Complainant’s service on June 26, 2012 for a past due balance of $181.28 (Tr. 17; PECO Ex. 2). 

		15.	On August 13, 2012, the Respondent’s representative found that the Complainant’s service had been restored without authorization (PECO Ex. 2).

		16.	On August 13, 2012, the Respondent terminated the service again for theft (Tr. 17; PECO Ex. 2).

		17.	The Respondent assessed a $920.00 tampering fee on August 13, 2012
(Tr. 4; PECO Ex. 1).

		18.	The Respondent restored the Complainant’s electric service on August 21, 2012 after the Complainant submitted a medical certificate (Tr. 17; PECO Exs. 1, 2). 

		19.	On August 28, 2012, the Complainant’ account was removed from the Respondent’s Customer Assistance Program because theft was found at the property (Tr. 18, 19).

		20.	When theft is found, the customer cannot re-enroll in CAP for one year 
(Tr. 18, 19).

		21.	At the time of the hearing, the Complainant’s gross monthly income was $316.00 for three people in the household.  According to the federal poverty guidelines, the Complainant’s income was 20% of the Federal poverty level (Tr. 18, 19).

		22.	At the time of the hearing, the Complainant’s balance for her electric account was $1,932.48.  The CAP arrears balance was $74.58 (Tr. 20, 21; PECO Ex. 1).

DISCUSSION

		Pursuant to Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).

		The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).

		The Commission’s decision must be supported by substantial evidence.  2 Pa.C.S. § 704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Cmwlth. 23, 480 A.2d 382 (1984).

Payment arrangement

		The Complainant has requested a payment arrangement.  The Respondent indicated that she defaulted on Company issued payment arrangements but the Commission has not given her a payment arrangement (Tr. 20; PECO Ex. 1).

		Although Section 1405(c) of the Public Utility Code, 66 Pa.C.S. § 1405(c), prohibits the Commission from setting a payment arrangement on an arrearage accrued under customer assistance program rates, when a Complainant has a mixed arrearage, the Commission may bifurcate the arrearage and establish a payment arrangement on the non-CAP arrearage.  Nevertheless, the Commission is not required to set a payment arrangement on a bifurcated arrearage and may decline to do so if the Complainant has exhibited a poor payment history and inability to keep prior payment agreements with the company.  Hewitt v. PECO Energy Co., Docket No. F-2011-2273271 (Order entered September 12, 2013).  Since the Commission can only give a limited number of payment agreements, a payment agreement issued on a non-CAP arrearage in a scenario where the Complainant is likely to default is not in the customer’s best interest.  Joy Turner v Philadelphia Gas Works, C-2013-2388319 (Order Entered June 19, 2014). 

		The Commission follows the rules set forth in the Responsible Utility Customer Protection Act, 66 Pa.C.S. § 1401 et seq., when it addresses payment arrangements.  


§ 1405.  Payment arrangements. 

(a)  General rule. --The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers. The commission is authorized to establish payment arrangements between a public utility, customers and applicants within the limits established by this chapter.

(b)  Length of payment arrangements. --The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment arrangement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:

   (1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.
   (2) Three years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.

   (3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.

   (4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.

		Teresa Ferrier, a senior regulatory assessor for the Respondent, testified that the Respondent gave the Complainant a payment agreement in July 2010.  The Complainant was required to pay $18.73 per month plus the current bill (Tr. 19; PECO Ex. 1).  She defaulted on the agreement on June 14, 2011 and the agreement was reinstated on June 22, 2011 (Tr. 19, 20; PECO Ex. 1).  The Complainant defaulted on the reinstated agreement on April 16, 2012 (Tr. 20; PECO Ex. 1).  Furthermore, the Complainant had not made a payment in the ten months prior to the hearing (Tr. 16; PECO Ex. 1).
		
At the hearing the Complainant reported that her gross household monthly income was $316.00 for three adults (people).  The income consisted of public assistance benefits for the Complainant and her daughter.  Based on the Complainant’s testimony about her household income, which is less than 150% of the Federal poverty level, the Complainant is a level 1 income customer.  
		Based on her income, the Complainant would have five years to pay the $1,932.48 balance.  Thus, she would be required to pay $32.21 a month for 60 months.  In light of her poor payment history and her default on the PECO issued payment arrangement, it is not in her best to have this payment arrangement.  

Furthermore, $920.00 of the $1,932.48 balance is the tampering fee.  After the Respondent terminated the Complainant in June 2012, the Respondent’s representative found that the service had been restored without authorization (PECO Ex. 2).  Due to theft of service, the Respondent assessed the tampering fee and removed the Complainant from CAP.  In Darnell Fassett v. Philadelphia Gas Works, F-2014-2408541, (Opinion and Order entered April 27, 2015), the Commission stated the following:  “We do not believe a payment arrangement is appropriate when the person requesting the arrangement was involved in a theft of utility service while residing at the service location.”  Order at 8.  In Fassett, the Complainant was the property owner.  He accepted responsibility for the back billed unauthorized usage and requested a payment arrangement.  The Commission decided that the Mr. Fassett should not receive a Commission ordered payment arrangement because he resided at the property while the unauthorized gas usage occurred.  The Complainant in this case also accepted responsibility for the tampering fee and stipulated that tampering had occurred.  It follows that she should not be given a Commission issued payment arrangement in this matter

		The Complainant has failed to sustain her burden of proof. 

		Accordingly, the complaint is dismissed.  

CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa.C.S. § 701.

		2.	That the Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).
		3.	That the Complainant failed to sustain her burden of proof. 

		4.	Customer assistance program rates shall be timely paid and shall not be the subject of payment arrangements negotiated or approved by the commission. 66 Pa.C.S 
§ 1405 (c).

		5.	The Commission does not believe a payment arrangement is appropriate when the person requesting the arrangement was involved in a theft of utility service while residing at the service location.  Darnell Fassett v. Philadelphia Gas Works, F-2014-2408541 (Opinion and Order entered April 27, 2015).

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the complaint filed by Vivian Brockington against the PECO Energy Company at Docket No. F-2013-2344242 is dismissed.

		2.	That this case is marked closed.


[bookmark: _GoBack]Date:  May 19, 2015						/s/			
						Cynthia Williams Fordham
						Administrative Law Judge
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