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INTRODUCTION
In this case, Charles Brown (Complainant) disputes the charges for his gas usage at 1025 W. Dakota Street, Philadelphia, Pennsylvania (service address).  The Complainant alleged he used electric appliances rather than gas appliances so his bills should have decreased.  The Complainant failed to produce substantial evidence to support his allegations and therefore failed to sustain his burden of proof.  Accordingly, the undersigned dismissed the Complainant’s formal Complaint (Complaint). 

history of the proceeding

On or about November 14, 2014, Complainant filed a Complaint against the Philadelphia Gas Works (PGW or Company or Respondent) with the Pennsylvania Public Utility Commission (Commission or PUC).  The Complainant stated that the charges on his bills between 2012 through 2014 were incorrect.  The Complainant alleged he was not using gas service at the service address; but rather, he was using electric as his energy source for heating, cooking and bathing.  The Complainant requested an explanation as to how he could accrue charges for gas service when he was not using gas service.
On December 22, 2014, the Respondent filed an Answer addressing the material allegations of the Complaint.  The Respondent denied that there were incorrect charges billed for gas service at the service address.

The Respondent’s Answer stated that the Complainant established service at the service address on February 11, 2009.  The Complainant enrolled in the Company’s Customer Responsibility Program (CRP) on February 12, 2009, with a monthly CRP payment of $25.00.  

The Respondent’s Answer further stated that on July 25, 2015, PGW turned off the gas at the service address in response to the Philadelphia Fire Department’s trouble service order.  On October 4, 2013, gas service was turned on at the service address.  However, a PGW technician noted that the house heater remained off and was not wired to the thermostat. 

The Answer of the Respondent averred that on October 8, 2013, the Complainant was removed from CRP because CRP was no longer the most beneficial approach for his gas service.  EZ Way budget was more beneficial to the Complainant with a budget payment of $47.00 monthly.  Complainant was placed on EZ Way budget and the Complainant’s account balance was a credit in the amount of $158.00.

The Answer of the Respondent also averred that on March 14, 2014, the Complainant initiated a high bill complaint.  On March 24, 2014, the Complainant requested that his gas service be transferred to 2427 N. Clarion Street (address 2), effective March 27, 2014, and to discontinue gas service at the service address on March 28, 2014.  On March 27, 2014, PGW attempted to initiate service at address 2, but due to multiple hazards was unable to turn on the gas service.

The Respondent’s Answer contended that on April 2, 2014, PGW turned on the gas service at service address 2.  On April 12, 2014, the Respondent closed the high bill complaint finding that the consumption over the last two years was much lower than the previous years.
The instant Complaint is a timely appeal of the Commission’s Bureau of Consumer Services (BCS) informal complaint filed on April 22, 2014, at Case No. 3226659.  On October 27, 2014, BCS rendered a decision concluding, among other things, that the Complainant’s account balance was $829.39 and was based on actual usage.  The Respondent requested that the Commission find against the Complainant and dismiss the Complaint.

A Hearing Notice dated February 25, 2015, assigned this matter to the undersigned Administrative Law Judge (ALJ) and informed the parties that the Initial Hearing was scheduled for Wednesday, April 8, 2015.
A Prehearing Order was issued on February 26, 2015, which advised the parties of the date, time and place of the scheduled hearing, and informed them of the procedures applicable to this proceeding.  
The Initial Hearing convened as scheduled.  Charles Brown appeared pro se and the Respondent was represented by Graciela Christlieb, Esquire, who was accompanied by one witness, Cynthia Garner.  
The Complainant did not provide any documents to support his testimony.  Ms. Christlieb presented Ms. Garner as a witness.  The Respondent sponsored the following eight exhibits:

1. PGW Exhibit 1 – Contacts on Complainant’s Account;

2. PGW Exhibit 2 – April 12, 2014, Dispute Resolution Unit Letter; 
3. PGW Exhibit 3 – Complainant’s Account Financial History;
4. PGW Exhibit 4 – Complainant’s Account Statement;
5. PGW Exhibit 5 – Field Service Activity for Complainant;

6. PGW Exhibit 6 – Gas Usage Analysis at Service Address;

7. PGW Exhibit 7 – Meter Test Results; and

8. PGW Exhibit 8 – BCS Decision.



The Complainant did not object to the admission of PGW Exhibits 1 through 8 into the record.  PGW Exhibits 1 through 8 were admitted
.
The record was held open by Order #2 dated April 9, 2015, to permit the Complainant to file a late-filed exhibit.  The Complainant was directed to file the exhibit on or before April 15, 2015.  The Complainant failed to file the late-filed exhibit.  
The evidentiary record includes the witnesses’ testimony and PGW Exhibits, which produced a transcript of 120 transcribed pages.  The record for this proceeding closed on May 8, 2015, which is 30 days after the evidentiary hearing.  This matter is ripe for decision.
FINDINGS OF FACT

1. The Complainant is Charles Brown who currently resides at 2427 Clarion Street, Philadelphia, Pennsylvania.  Tr. 6, 9.
2. The Respondent is Philadelphia Gas Works a public utility under the jurisdiction of the Commission, which provides gas service to the Complainant.

3. The Complainant resided as a tenant at 1025 W. Dakota Street, Philadelphia, Pennsylvania from 2001 through 2014 and disputes the gas service charges at this address from 2012 through 2014.  Tr. 9-10, 11.
4. The Complainant moved from 1025 W. Dakota Street to 2427 Clarion Street on March 27, 2014.  Tr. 22-23, PGW Exhibit 1.

5. The Complainant was responsible for the gas service at the service address.  Tr. 11.

6. The service address was equipped with gas appliances which were: (1) a house heater; (2) a water heater; and (3) a gas stove.  Tr. 12-14.

7. The service address was a two-story, single house and had three small bedrooms, a kitchen, a living room and a basement. Tr. 15-17.

8. The gas heater at the service address had a leak and the gas appliances were not operating correctly during the period between 2012 and 2014.  Tr. 18-21. 

9. As of the date of the hearing the Complainant’s monthly income from Social Security Disability was $1,324.00.  Tr. 31, 53, PGW Exhibit 1.

10. The Complainant was the sole occupant at the service address and is the sole occupant at address 2.  Tr. 32, 53, PGW Exhibit 1.

11. Cynthia Garner is employed by the Respondent as a customer review unit officer, who investigates complaints filed with the PUC.  Tr. 40-42.

12. Ms. Garner investigated this Complaint. Tr. 42.

13. On March 14, 2014, the Complainant called the Respondent and complained of a high bill.  Tr. 47, PGW Exhibit 1.

14. On March 24, 2014, Complainant requested that gas service be turned on by March 27, 2014, at address 2 and gas service terminated by March 28, 2014, at the service address. Tr. 23, 47-48, PGW Exhibit 1.

15. The Respondent’s internal high bill investigation at the service address concluded: (1) Complainant was billed based on actual meter readings; (2) Complainant consumed less in 2013 than in 2014; (3) Complainant was enrolled in Respondent’s Customer Responsibility Program (CRP) in 2013 but not in 2014; (4) Complainant’s bills in 2013 were based on Complainant’s income and not actual usage; and (5) Complainant’s bills in 2014 were based on actual usage because Complainant no longer enrolled in CRP.  Tr. 49, PGW Exhibit 1.

16. The Respondent sent a letter dated April 12, 2014, to the Complainant at address 2 communicating the Company’s results of its internal investigation regarding disputed charges.  Tr. 49-50, PGW Exhibit 2.

17. The transition from participating in the CRP to no longer participating in CRP can cause the Complainant to experience an increase in the amount billed for gas service, because the bills are based on actual usage and not a percentage of income.  Tr.  49-50.

18. The Respondent offered the Complainant a CRP arrangement on April 22, 2014.  The terms of the CRP arrangement were: $132.40 monthly payment; or a regular payment arrangement of $144.89 to be paid by April 29, 2014; with subsequently monthly payments of $158.00.  Tr. 52, PGW Exhibit 1.

19. The Complainant declined the payment arrangements offered in April 2014.  Tr. 52, PGW Exhibit 1.

20. The Complainant filed an informal complaint with BCS at Case No. 3226659 on April 22, 2014.  Tr. 53, PGW Exhibits 1, 8.

21. The Respondent determined that 2014 was the first winter that the Complainant was not enrolled in CRP and may not have been aware of the volume of gas usage.  The Respondent determined the bills were correct as rendered.  Tr. 53-54, PGW Exhibit 1.

22. BCS rendered a decision on October 23, 2014, dismissing the informal complaint.  Tr. 55, 67, PGW Exhibits 1, 8.

23. The Complainant’s usage as a participant on CRP was higher than his usage when he was not enrolled in CRP.  Tr. 55-56.

24. The Complainant’s income when his account was activated on February 11, 2009, was $205.00 per month from the Pennsylvania Department of Public Welfare.  Complainant enrolled in CRP and was billed in the amount of $25.00 per month based on this income. Tr. 56, 78, PGW Exhibit 3.
25. The Complainant’s application to re-enroll in CRP on October 8, 2013, required a payment arrangement of $126.40 per month plus $5.00 monthly towards the arrears, based on his then gross monthly income of $1,264.00 for one adult person in the household and no children.  Tr. 57, 78, PGW Exhibit 3.
26. The Company determined that the Complainant would better benefit from base budget at $47.00 per month rather than a new CRP agreement at $126.00 per month.  As a result, the Complainant was removed from CRP on October 8, 2013.  Tr. 69-70.

27. If the Complainant had a change in income, then he could re-apply for CRP.  Tr. 87.

28. The Complainant was aware that he had the option to re-apply for CRP.  
Tr. 91.

29. After October 8, 2013, the Complainant was billed based on actual usage of gas service.  Tr. 59, 63, PGW Exhibit 4.

30. Since January 7, 2014, the Complainant has had an accumulation of missed and late payment charges.  Tr. 59, PGW Exhibit 4.

31. The Complainant’s actual usage was printed on each bill he received when he participated in CRP even though the amount charged under CRP did not correspond to his usage.  Tr. 60-61, PGW Exhibit 4.
32. Complainant’s usage history at the service address is as follows: 

	2011
	Usage (ccf)
	Amt. Billed
	Amt. Paid
	Balance
	2013
	Usage (ccf)
	Amt.

Billed
	Amt.

Paid
	Balance

	Jan.
	n/a
	
	
	
	Jan.
	24
	$25.00
	$25.00
	$0.00

	Feb.
	n/a
	
	
	
	Feb.
	22
	$25.00
	$25.00
	$0.00

	Mar.
	n/a
	
	
	
	Mar.
	70
	$25.00
	$25.00
	$0.00

	Apr.
	447
	$25.00
	$25.00
	$0.00
	Apr.
	19
	$25.00
	$25.00
	$0.00

	May 
	205
	$25.00
	$25.00
	$0.00
	May
	18
	$25.00
	$25.00
	$0.00

	Jun.
	39
	$25.00
	$25.00
	$0.00
	Jun.
	16
	$25.00
	$25.00
	$0.00

	Jul. 
	22
	$25.00
	$25.00
	$0.00
	Jul.
	17
	$25.00
	$25.00
	$0.00

	Aug.
	20
	$25.00
	$25.00
	$0.00
	Aug.
	10
	$25.00
	$25.00
	$0.00

	Sep.
	19
	$25.00
	$25.00
	$0.00
	Sep.
	0
	$25.00
	$25.00
	$0.00

	Oct.
	24
	$25.00
	$25.00
	$0.00
	Oct.*
	0
	$12.38
	$158.00
	-$145.62

	Nov.
	101
	$25.00
	$25.00
	$0.00
	Nov.
	19
	$40.91
	$0.00
	-$104.71

	Dec.
	249
	$25.00
	$25.00
	$0.00
	Dec.
	35
	$61.78
	$42.00
	-$84.93

	2012
	Usage (ccf)
	Amt. Billed
	Amt. Paid
	Balance
	2014
	Usage (ccf)
	Amt.

Billed
	Amt.

Paid
	Balance

	Jan.
	429
	$25.00
	$25.00
	$0.00
	Jan.
	47
	$79.23
	$0.00
	-$5.70

	Feb.
	500
	$25.00
	$25.00
	$0.00
	Feb.
	96
	$144.89
	$42.00
	$97.19

	Mar.
	503
	$25.00
	$25.00
	$0.00
	Mar.
	196
	$278.65
	$0.00
	$377.29**

	Apr.
	198
	$25.00
	$25.00
	$0.00
	Apr.
	162
	$248.66
	$0.00
	$631.58**

	May
	186
	$25.00
	$25.00
	$0.00
	May
	
	
	$15.00
	$616.58

	Jun.
	23
	$25.00
	$25.00
	$0.00
	Jun.
	
	
	$15.00
	$601.58

	Jul.
	22
	$25.00
	$25.00
	$0.00
	Jul.
	
	
	$20.00
	$581.58

	Aug.
	19
	$25.00
	$25.00
	$0.00
	Aug.
	
	
	$17.25
	$564.33

	Sep.
	22
	$25.00
	$25.00
	$0.00
	Sep.
	
	
	$22.78
	$541.55

	Oct.
	19
	$12.38
	$25.00
	$0.00
	Oct.
	
	
	$0.00
	$541.55

	Nov.
	23
	$40.91
	$25.00
	$0.00
	Nov.
	
	
	$21.06
	$528.29**

	Dec.
	22
	$61.78
	$25.00
	$0.00
	Dec.
	
	
	$20.33
	$507.96


PGW Exhibit 1.
*-Complainant stopped participating in CRP.

**-Includes late payment charges.

33. Complainant’s usage by year at the service address:
	Date From
	Date To
	No. of days
	Usage (ccf)
	Degree Days
	Cubic feet/degree day

	3/8/2011
	3/6/2012
	365
	2558
	3991
	61.3

	3/7/2012
	3/6/2013
	365
	650
	4243
	12.7

	3/7/2013*
	3/28/2014
	387
	635
	5467
	9.8


Tr. 65-66, PGW Exhibit 6.

*-Includes when Complainant was removed from CRP.

34. Complainant’s total balance as of the date of the hearing was $2,189.07.  
Tr. 63, PGW Exhibit 4.

35. On November 7, 2013, a PGW technician performed a field service order at the service address, which found operational the following three gas appliances: (1) a house heater with a capacity of 75,000 BTUs; (2) a range with a capacity of 65,000 BTUs; and (3) a water heater with a capacity of 30,000 BTUs.  Tr. 64, PGW Exhibit 5.

36. On July 25, 2013, hazards with the gas appliances were found at the service address that caused the gas to be terminated.  Tr. 94-95, PGW Exhibit 1.

37. The gas was turned on by October 4, 2013, when the hazards were fixed.  Tr. 95, PGW Exhibit 1.  

DISCUSSION

In the Complaint, the Complainant disputes the amounts billed for his gas usage in 2012 through 2014 at the service address.  The Complainant alleged he used electric appliances for heating, cooking and bathing and therefore his bills for gas usage should have decreased.  
As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa.C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa.Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission’s decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere "trace of evidence or a suspicion of the existence of a fact" is insufficient.  Norfolk and Western Railway Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).

If the Complainant presents evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa.Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).

A high bill field investigation at the service address was not conducted by the Respondent in this instance.  The Complainant called the Respondent on March 14, 2014, complaining of high bills.  On March 24, 2014, the Complainant requested discontinuance of service at the service address by March 27, 2014.  The timing of the notification by the Complainant of the high bill and then the discontinuance of service was too short for the Respondent to conduct a field investigation.  The Complainant could not grant the Respondent access to the service address when the field investigation could have been conducted by the Respondent because the Complainant had moved away from the service address.  See FOF 4.  Consequently, the Respondent’s investigation assessed the Complainant’s high bills without access to the service address.  See FOF 15.

The evidence supplied by the Respondent corroborates the Complainant’s allegation that he used less gas from 2012 through 2014 at the service address.  See FOF 32 and 33.  The evidence also supports that the Complainant was billed based on his income and not on his gas usage until October 2013.  The Complainant’s bills after October 2013 actually increased, but not due to a corresponding increase in gas usage.  The increase in Complainant’s bills was because he was billed based on his usage and no longer billed on a percentage of his income.  FOF 29.  The Complainant is correct that his bills did increase over the period from 2012 to 2014 while he resided at the service address.  However, the bills are correct as rendered because the basis of the Complainant’s bills changed from a percentage of his income to actual gas usage.
Complainant’s income also increased from when he initially participated in CRP in 2009.  So even if Complainant continued to be billed based on his income as a participant of CRP after October 2013, his bills would have increased.  Tr. 57, 78, PGW Exhibit 3.  The Respondent determined in October 2013 that the more beneficial approach to bill the Complainant was based on budget billing which was $47.00 per month, as compared with $126.00 per month on CRP as a percentage of Complainant’s income.  Tr. 69-70.  I find it reasonable for the Respondent to place the Complainant on a budget billing that results in a monthly payment amount beneficial to the Complainant.
The Complainant failed to provide substantial evidence to support his allegations in the Complaint.  The record evidence does not show that the Respondent violated any Commission regulation or statute by commission or omission.  The record evidence does not show that the Complainant sustained his burden of proof.  Consequently, the Complainant’s Complaint is dismissed. 
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2. “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Complainant had the burden of proof.  66 Pa.C.S. § 332(a).
4. The Complainant failed to sustain his burden of proof regarding his bills being incorrect from 2012 to 2014 for his service address.
ORDER

THEREFORE,

IT IS ORDERED:

1. That the formal Complaint filed by Charles Brown against Philadelphia Gas Works at Docket No. F-2014-2455716 is dismissed.

2. That the Secretary mark this docket closed.

Date: July 24, 2015 


/s/








Angela T. Jones 



Administrative Law Judge
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