BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Barbara Bryant 					:
							:
	v.						:		F-2013-2348780
						:
Philadelphia Gas Works				:



INITIAL DECISION


Before
Cynthia Williams Fordham
Administrative Law Judge


		The Complainant requested that the lien be removed from her property.  The Complainant alleged that she was not responsible for the former tenant’s bill because she was enrolled in the Landlord Cooperation Program.  The Respondent clarified that it has not billed the Complainant for the former tenant’s bill.  The Commission does not have jurisdiction over the lien or the Landlord Cooperation Program.  The complaint is dismissed because the Complainant failed to sustain her burden of proof.

HISTORY OF THE PROCEEDING

		On February 6, 2013, Barbara Bryant (“Bryant” or the “Complainant”) filed a complaint with the Public Utility Commission (“Commission”) against the Philadelphia Gas Works (“PGW” or “Respondent”), alleging, among other things, the following: 1) that Margaret Rowell was the customer of record for service at 1311 N. Hobart Street, Philadelphia; 2) that the Respondent issued a bill in the amount of $3,449.64 for the period from August 13, 2010, to January 11, 2012, for unauthorized usage on the meter after the service was terminated on August 13, 2010; 3) that the Hobart Street property was enrolled in the Landlord Cooperation Program in 2010; and 4) that the lien should be removed.  This is a timely appeal of Bureau of Consumer Services’ decision #003045875.

		On March 12, 2013, the Respondent filed an answer.  The Respondent admitted that Margaret Rowell was the customer of record for service at 1311 N. Hobart Street, Philadelphia.  The Respondent also admitted that it issued a bill in the amount of $3,449.64 for the period from August 13, 2010, to January 11, 2012, for unauthorized usage on the meter after the service was terminated on August 13, 2010.  The Respondent averred that the Complainant did not enroll the property in the Landlord Cooperation Program until January 4, 2013.  The Respondent stated that City of Philadelphia has the right to collect a debt owed to the Respondent for gas service by filing a municipal lien.

		A hearing was held in this matter on June 5, 2013 at 2:00 p.m. in the Philadelphia Regional Office at 801 Market Street before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Barbara Bryant, appeared pro se and testified in support of the complaint and sponsored one exhibit: 

		Complainant’s Exhibit 1 - the Respondent’s letter to the Complainant, dated August 12, 2011.  

		The Complainant presented two additional witnesses, Barbara Bryant-El, the Complainant’s daughter, and Frank Pacitti, the manager of the Respondent’s Landlord Cooperation Program[footnoteRef:1].  Mr. Pacitti sponsored  [1:  The Respondent voluntarily allowed Frank Pacitti to testify for the Complainant without a subpoena. ] 


		PGW Exhibit 1 - Landlord Cooperation Program Administration Tool.

		Laureto Farinas, Esquire, represented the Respondent.  The Respondent presented one witness, Cynthia Gardner, a customer review officer for the Respondent, who sponsored six exhibits:
PGW Exhibit 2 - Contacts for the Premises 1312 N. Hobart Street; 
PGW Exhibit 3 - Contacts for Account Barbara Bryant; 
PGW Exhibit 4-C&C Event;
PGW Exhibit 5 - Meter Read Query;
PGW Exhibit 6 - Specific Service Agreement Statement of Account 1312 N. Hobart Street; and 
PGW Exhibit 7 - Commission Bureau of Consumer Services’ Decisions. 

		The record in this case consists of an 85-page transcript of the hearing and eight exhibits.  The record closed on July 3, 2013, when the transcript was received.

FINDINGS OF FACT

1. The Complainant is Barbara Bryant, 2417 N. 56th Street, Philadelphia, PA 19131.

2. The Respondent in this proceeding is the Philadelphia Gas Works.

3. The Complainant purchased 1312 N. Hobart Street, Philadelphia, PA in 1994 (Tr. 8). 

4. The Complainant also owns 1240 N. 57th Street, Philadelphia, PA and 505 N. Allison Street, Philadelphia, PA (Tr. 13, 22, 23).  

5. In August 2011, the Respondent’s credit collections department sent the Complainant correspondence notifying her of a delinquent bill at 1240 N. 57th Street, Philadelphia, PA (Tr. 15, 29, 35; C. Ex. 1).

6. After the Complainant received the letter, the Complainant and her daughter, Beverly Bryant-El, went to the Respondent’s office at 800 West Montgomery Avenue, Philadelphia, PA to register for the Landlord Cooperation Program (Tr. 15).

7. Frank Pacitti is the manager of the Respondent’s Landlord Cooperation Program (Tr. 32). 

8. The Landlord Cooperation Program was established in 2006 to protect landlords from potential liens on a property and to help the Respondent gain access to properties for nonpayment, shutoffs and other issues (Tr. 33).

9. The landlord/property owner needs an updated rental license number and a current e-mail address to register properties in the Landlord Cooperation Program Landlord Cooperation Program (Tr. 13, 14, 33).

10. The landlord/property owner enrolls in the program and registers the properties electronically (Tr. 13, 14, 33).

11. The Respondent usually communicates with the landlords by email
(Tr. 33).  

12. The Respondent communicates by U.S. mail to let landlords know that their rental license may be expiring (Tr. 33).

13. The Complainant enrolled in the Landlord Cooperation Program in March 2010 (Tr. 40; PGW Ex. 1).

14. The Complainant and her daughter remained in the lobby of the Respondent’s office and talked to Mr. Pacitti by telephone (Tr. 12-14).

15. After the Complainant and her daughter explained to Frank Pacitti, by telephone, that they did not have internet access, he helped them set up an email address to communicate with the Respondent (Tr. 13, 19).

16. On August 18, 2011, the Complainant’s property at 1240 N. 57th Street, Philadelphia, PA was registered for the program by Mr. Pacitti (Tr. 18, 40, 41; PGW Ex. 1).

17. The Complainant and her daughter did not check the email after Mr. Pacitti helped them register for the Landlord Cooperation Program (Tr. 25-27).  

18. After August 18, 2011, they did not contact Mr. Pacitti to confirm that the properties were registered in the Landlord Cooperation Program (Tr. 25-27).

19. The Respondent’s records indicate that the Complainant’s property at 1312 N. Hobart Street, Philadelphia, PA was not registered for the Landlord Cooperation Program until January 4, 2013 (Tr. 36, 39, 40, 46; PGW Ex. 1). 

20. Margaret Rowell was the customer of record for service at 1311 N. Hobart Street, Philadelphia (Tr. 18, 20; PGW Ex. 7).

21. The Respondent terminated Ms. Rowell’s service for nonpayment in 2010 (Tr. 56, 57; PGW Exs. 2, 4).

22. On January 12, 2012, the Respondent’s technician found the gas on.  He terminated the service again and reported the theft of service (Tr. 59, 64; PGW Ex. 4).

23. The Respondent issued a bill to Ms. Rowell in the amount of $3,449.64 for the period from August 13, 2010, to January 11, 2012, for unauthorized usage on the meter after the service was terminated on August 13, 2010 (Tr. 65, 68; PGW Ex. 4, 5, 6).

24. In its decision for informal complaint #002925712, dated January 19, 2012, the Bureau of Consumer Services (“BCS”) dismissed Ms. Rowell’s complaint requesting restoration of service (PGW Exs. 2, 7).

25. After Ms. Rowell left the Hobart Street property, the Complainant went to the Respondent’s office and requested service in her name at the Hobart Street property (Tr. 59; PGW Ex. 2). 

26. The Respondent asked the Complainant to pay for the unauthorized usage (Tr. 79, 80; PGW Ex. 2).

27. In its decision for informal complaint #003054875, dated January 9, 2013, BCS dismissed the Complainant’s complaint requesting restoration of service (Tr. 62; PGW Ex. 7).

28. On February 19, 2013, the Respondent received a request for service for a new occupant at the Hobart Street property (Tr. 61; PGW Ex. 2).

29. The Respondent has not issued a bill to the Complainant for the unauthorized usage (Tr. 79).

30. The Respondent is holding Ms. Rowell responsible for the bill (Tr. 55).

31. At the time of the hearing, the Complainant was not requesting service in her name at the Hobart Street property (Tr. 21, 55).

32. At the time of the hearing, the service was on at the Hobart Street property 
(Tr. 55, 61: PGW Ex. 2).

DISCUSSION

		Pursuant to Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

		The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).

		The Commission’s decision must be supported by substantial evidence.  2 Pa.C.S. § 704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. Pub. Util. Comm’n, 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Cmwlth. 23, 480 A.2d 382 (1984).

		The Complainant objected to the Respondent filing a lien against her property at Hobart Street because she was registered on the Landlord Cooperation Program.  The Complainant and her daughter presented testimony about their attempt to register in the Landlord Cooperation Program by going to the Respondent’s office since they did not have internet access.  They talked to Frank Pacitti, the manager of the Landlord Cooperation Program, on the telephone.  Although he did not remember the conversation, the Respondent’s records show that one of the Complainant’s properties was registered by Mr. Pacitti on August 18, 2011.  This confirms the Complainant’s position that she contacted Mr. Pacitti to register her properties by telephone instead of completing it herself.

		The Complainant’s daughter explained that they wanted to register three properties on August 18, 2011 (Tr. 13).  Mr. Pacitti did not remember the conversation.  The Complainant received a letter from the Respondent notifying her that a lien would be filed against the 57th Street property due to a delinquent bill.  Therefore, it is reasonable for the Complainant to contact the Respondent about the 57th Street property.  It is undisputed that the 57th Street property was registered in the Landlord Cooperation Program on August 18, 2011.  The issue is whether the Complainant asked for all three properties to be registered.

Lien

		Since the City, not the Respondent, placed the lien on the Complainant’s property, no public utility is involved.  In attaching a municipal lien on the premises, the City was acting in its capacity as a municipality only.  The Commission has jurisdiction over public utilities pursuant to the Public Utility Code, 66 Pa. C.S.A. § 101 et seq., not over municipalities acting in their municipal capacity.

		The Commission has historically recognized its lack of subject matter jurisdiction in cases involving a dispute over a municipal lien placed upon a property.  Cornelia Strowder v. Philadelphia Gas Works, 2002 WL 32069511 (2002); Debra Williams Lawrence v. Philadelphia Gas Works, Docket No. C-20066672, (Order entered January 22, 2007); Tina L. Francis-Young v. Philadelphia Gas Works, Docket No. C-2008-2029672, (Order entered February 23, 2009); Dung Phat, LLC v. Philadelphia Gas Works, Docket No. C-2009-2135667, (Order entered January 13, 2010); David Golan v. Philadelphia Gas Works, Docket No. C-2009-2138115, (Order entered February 4, 2010); 2020 West Passyunk Avenue Inc. v. Philadelphia Gas Works, Docket No. C-2009-2138727, (Order entered February 4, 2010); Jean Charles v. Philadelphia Gas Works, Docket No. C-2009-2138638, (Order entered February 5, 2010); William Petravich v. Philadelphia Gas Works, Docket No. C-2010-2188984 (Order entered February 10, 2011); Avner and Gail Yamin v. Philadelphia Gas Works, Docket No. C-2011-2221883 (Order entered June 29, 2011); Ardelle Jackson v. Philadelphia Gas Works, Docket No. C-2009-2119940 (Order entered July 1, 2011); Faye Payne v. Philadelphia Gas Works, Docket No. C-2011-2247124 (Order entered February 16, 2012); and Larry and Gail Newman v. Philadelphia Gas Works, Docket No. C-2010-2188984 (Order entered March 29, 2012). 

		The Commission must act within and cannot exceed its jurisdiction.  City of Pittsburgh v. Pa. Pub. Util. Comm’n, 157 Pa. Super. 595, 43 A. 2d 348 (1945). 

Landlord Cooperation Program

The Commission may, however, retain jurisdiction if there are underlying issues involved in the Complaint over which the Commission does have jurisdiction.  Larry and Gail Newman v. Philadelphia Gas Works, Docket No. C-2011-2273565 (Order entered March 29, 2012).

In this case, the underlying issue resulting in the imposition of the lien is the Respondent’s Landlord Cooperation Program.  It has been held that the Commission does not have jurisdiction over the Landlord Cooperation Program.  Cheryl Fisher v. Philadelphia Gas Works, Docket No. F-2010-2215047 (Order entered July 31, 2012).  In Fisher, the presiding officer noted that “the LCP is essentially a contract for private services which only supplements the public services provide by the utility.”  Id. at 13.  See also, Boris Ovrutsky v. Philadelphia Gas Works, Docket No. C-2012-2321385, (Order entered December 19, 2012) “the LCP is a private contract between PGW and a landlord.  Any alleged breaches of LCP obligations do not involve a law, regulation or order that the Commission has jurisdiction to administer.”).

		In Jennie Carter Harris v Philadelphia Gas Works, F-2013-2367030, (Order entered December 19, 2013) (the Complainant believed that her property was registered with the Landlord Cooperation Program) and Frank Melfi, III v. Philadelphia Gas Works at Docket No. C-2013-2385249, (Order entered January 9, 2014) (the Complainant stated that his property was registered with the Landlord Cooperation Program) the Commission adopted the Initial Decisions granting the Respondent’s preliminary objections. 

		In this case, a hearing was held and evidence was presented.  The issue is whether the Respondent rendered reasonable service under section 1501 of the Public Utility Code, 66 Pa.C.S. § 1501.  That section reads in relevant part:
[bookmark: _GoBack]
§ 1501.  Character of service and facilities. 

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission. Subject to the provisions of this part and the regulations or orders of the commission, every public utility may have reasonable rules and regulations governing the conditions under which it shall be required to render service….  

		The Complainant and her daughter testified that they went to the Respondent’s office to register properties after the Complainant received a letter.  They talked to Mr. Pacitti on the telephone.  The Respondent’s records show that Mr. Pacitti helped the Complainant register the 57th Street property on August 18, 2011.  The Complainant received a letter, dated August 12, 2011, regarding a delinquency at that property.  Therefore, it seems plausible that the Complainant wanted to register that property in August 2011.  The program requires the landlords to have an email address and to register the property electronically. Mr. Pacitti assisted the Complainant with the email address and with registering the 57th Street property[footnoteRef:2].  The question is whether he should have registered the other two properties.  Since he does not remember the conversation, he did not say that he refused to register the other properties.  In addition, the Complainant’s daughter stated that Mr. Pacitti asked them to check the registration after it was completed (Tr. 14).  The Complainant did not verify the registration after the telephone discussion with Mr. Pacitti by checking her email or by calling Mr. Pacitti.  Therefore, based on the evidence in the record the Complainant failed to show that Mr. Pacitti provided unreasonable service.   [2:  	Although the Complainant did not have internet access, an email address could be established that was not linked to her internet access.] 


Bill for unauthorized service
		The Respondent clarified that it was not billing the Complainant for the unauthorized usage.  If Ms. Rowell requests service, the bill will be added to her account.  However, the City of Philadelphia can place a lien on the property for the unpaid bill.
		The Complainant has failed to sustain her burden of proof.  	Accordingly, the complaint is dismissed in its entirety.  

CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa.C.S. § 701.

		2.	The Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).  

		3.	The Commission has historically recognized its lack of subject matter jurisdiction in cases involving a dispute over a municipal lien placed upon a property.  Cornelia Strowder v. Philadelphia Gas Works, 2002 WL 32069511 (2002); Debra Williams Lawrence v. Philadelphia Gas Works, Docket No. C-20066672, (Order entered January 22, 2007); Tina L. Francis-Young v. Philadelphia Gas Works, Docket No. C-2008-2029672, (Order entered February 23, 2009); Dung Phat, LLC v. Philadelphia Gas Works, Docket No. C-2009-2135667, (Order entered January 13, 2010); David Golan v. Philadelphia Gas Works, Docket No. C-2009-2138115, (Order entered February 4, 2010); 2020 West Passyunk Avenue Inc. v. Philadelphia Gas Works, Docket No. C-2009-2138727, (Order entered February 4, 2010); Jean Charles v. Philadelphia Gas Works, Docket No. C-2009-2138638, (Order entered February 5, 2010); William Petravich v. Philadelphia Gas Works, Docket No. C-2010-2188984 (Order entered February 10, 2011); Avner and Gail Yamin v. Philadelphia Gas Works, Docket No. C-2011-2221883 (Order entered June 29, 2011); Ardelle Jackson v. Philadelphia Gas Works, Docket No. C-2009-2119940 (Order entered July 1, 2011); Faye Payne v. Philadelphia Gas Works, Docket No. C-2011-2247124 (Order entered February 16, 2012); and Larry and Gail Newman v. Philadelphia Gas Works, Docket No. C-2010-2188984 (Order entered March 29, 2012). 
		4.	The Commission does not have jurisdiction over PGW’s Landlord Cooperation Program.  Cheryl Fisher v. Philadelphia Gas Works, Docket No. F-2010-2215047, (Order entered July 31, 2012); Jennie Carter Harris v Philadelphia Gas Works, F-2013-2367030, (Order entered December 19, 2013); Frank Melfi, III v. Philadelphia Gas Works at Docket No. C-2013-2385249, (Order entered January 9, 2014).

		5.	The Complainant did not demonstrate that the Repondent provided unreasonable service under 66 Pa.C.S. § 1501.

		6.	The Complainant failed to sustain her burden of proof.

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the complaint filed by Barbara Bryant against the Philadelphia Gas Works at Docket No. F-2013-2348780 is dismissed in its entirety.  

		2.	That this case is marked closed.


Date:	June 5, 2015							/s/											Cynthia Williams Fordham
							Administrative Law Judge
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