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PENNSYLVANIA PUBLIC UTILITY COMMISSION



Yomari Then					:
						:
	v.					:			F-2012-2318264
					:
Philadelphia Gas Works			:



INITIAL DECISION ON REMAND


Before
Cynthia Williams Fordham
Administrative Law Judge


		The Complainant alleged that there were incorrect charges on her bill.  She objected to the March 27, 2012 bill for $240.29 and the April 16, 2012 bill when the Respondent rebilled her $5,947.27 for unbilled gas service from December 2008 through February 2012.  The evidence in the record indicates that the Complainant’s meter did not register usage for thirty-eight months.  The Respondent rebilled the Complainant in accordance with Commission regulations.  The Complainant failed to show that there were incorrect charges on her bills.  Consequently, the complaint is dismissed.

HISTORY OF THE PROCEEDING

		On July 26, 2012, Yomari Then (“Then” or “Complainant”) filed a complaint with the Pennsylvania Public Utility Commission (“Commission”) against the Philadelphia Gas Works (“PGW” or “Respondent”) alleging the following, among other things: 1) that there are incorrect charges on her bill; 2) that she received a notice that her utility service is being terminated; 3) that there is a balance of $6,174.85 on her account; and 4) that she wants the erroneous charges removed from her account.  This is a timely appeal of a Bureau of Consumer Services decision (#2965893).

		On August 30, 2012, the Respondent filed an answer.  In its answer, the Respondent denied that that there are incorrect charges on her bill for service to 2078 Letterly Street, Philadelphia.  The Respondent averred that the account balance is $6,286.24.  The Respondent referred to a June 28, 2012 Bureau of Consumer Services decision which stated that the bills were correct as rendered.

		By hearing notice dated November 1, 2012, this case was assigned to the undersigned and the hearing date was listed as January 9, 2013.  The hearing was rescheduled to Wednesday, January 16, 2013, at 10:00 a.m.

		A Prehearing Order, dated December 18, 2012, was sent to the parties.  A corrected hearing notice, dated January 2, 2013, was sent to the parties.  The notice indicated that the hearing would be held on Wednesday, January 16, 2013.

		An initial hearing was held in this matter on Wednesday, January 16, 2013, in the Philadelphia Regional Office at 801 Market Street before Administrative Law Judge Cynthia Williams Fordham.  The hearing was scheduled for 10:00 a.m.  The Complainant, Yomari Then, did not appear.  Therefore, the hearing in this matter was started at 10:15 a.m.  Laureto A. Farinas, Esquire, represented Philadelphia Gas Works.  Ann Marie Cromley, a senior customer review unit officer for the Respondent, and Robert Keal, a representative from the Respondent’s meter reading and investigations department, were present but did not testify.

		The complaint was dismissed by Initial Decision dated April 19, 2012, for failure to prosecute. 

		The Complainant filed exceptions on April 19, 2013.  She stated that she came to the hearing on January 16, 2013, but was unable to find the hearing room because she does not speak English. 
		The Respondent filed reply exceptions.  The Respondent did not object to reopening the record and having another hearing.

		The Commission found that the Complainant made a good faith effort to attend the scheduled hearing.  By Order entered June 13, 2013, the Commission granted the Complainant’s exceptions, vacated the Initial Decision and remanded the proceeding to the Office of Administrative Law Judge for such further proceedings as may be warranted. 

		By hearing notice on remand dated June 20, 2013, the hearing on remand was scheduled for Thursday, August 22, 2013, at 10:00 a.m.  In the hearing notice on remand, the parties were notified that an interpreter could be requested.  

		The undersigned sent the parties a Prehearing Order on Remanded on August 13, 2013.  The process for requesting an interpreter was included. 

		A hearing on remand was held in this matter on August 22, 2013, in the Philadelphia Regional Office at 801 Market Street before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Yomari Then, and her husband, Julio Collado Rodriguez, testified in support of the complaint.  Yocasta Rodriguez, who was fluent in Spanish interpreted for the Complainant and her husband.[footnoteRef:1]  Ms. Rodriguez is not related to the Complainant’s husband (Tr. 17).  Laureto A. Farinas, Esquire, represented the Philadelphia Gas Works.  The Respondent presented two witnesses, Ann Marie Cromley, a senior customer review officer for the Respondent, and Robert Keal, a representative from the Respondent’s meter reading and investigations department, who sponsored six exhibits:   [1:  	The Complainant did not request an interpreter prior to the hearing.  The Complainant brought Ms. Rodriguez to interpret for her.  The undersigned asked Ms. Rodriguez questions regarding her ability to interpret and swore her in as an interpreter.  Mr. Farinas did not object (Tr. 5-9). ] 


PGW Exhibit 1 - Statement of Account for the Complainant from October 2006 through July 2012;
PGW Exhibit 2 - Contacts for Account; 
PGW Exhibit 3 - Meter Information/Meter Test results; Field Information Log;
PGW Exhibit 4 - Heat & Domestic Gas Usage Analysis;
PGW Exhibit 5 - the Bureau of Consumer Services Decision (#2965893), dated April 2, 2012; and 
PGW Exhibit 6 - Heat & Domestic Gas Usage Analysis

		The record in this case consists of the 8-page transcript of the January 16, 2013 hearing, the 69-page transcript of the hearing on remand and six exhibits from the hearing on remand.  All of the listed exhibits were admitted into evidence.  The record closed on September 11, 2013, when the transcript was received.

FINDINGS OF FACT

1. The Complainant is Yomari Then, 2078 Letterly Street, Philadelphia, PA 19125 (service address). 

2. The Respondent in this proceeding is the Philadelphia Gas Works.

3. The Complainant has a gas account with the Respondent for the service address (PGW Ex. 1).

4. The Complainant, her husband and their three children (ages 17, 8 and 5) live at the service address (Tr. 15, 16).  

5. On March 1, 2008, the Respondent issued an order to change the meter at the service address because the meter had reached its age limit (Tr. 38; PGW Ex. 2).  

6. On March 4, 2008, the Respondent removed the Complainant’s meter, installed meter #1837989 and set it to 4941 (Tr. 37, 38, 49; PGW Exs. 1, 3). 

7. The Respondent received meter readings from the Complainant’s meter from March through November 2008 (PGW Ex. 1).

8. From December 29, 2008 through January 26, 2012, the meter reading from the Complainant’s meter was 5084 ccfs (Tr. 38, 39; PGW Ex. 1). 

9. The Respondent billed the customer $12.00 for the customer charge each month since there was zero usage (Tr. 38, 39; PGW Ex. 1).

10. On February 15, 2012, the Respondent left a meter access notice at the service address (Tr. 37, 38, 42, 43: PGW Ex. 1, 2). 

11. On February 27, 2012, the meter reading was 5092 ccfs (PGW Ex. 1).

12. On March 27, 2012, the meter reading was 5223 ccfs (PGW Ex. 1).

13. The Respondent sent the Complainant a bill for $256.79 based for 131 ccfs of gas usage (PGW Ex. 1). 

14. The Complainant called the Respondent to contest the March 2012 bill in the amount of $256.79 (Tr. 39, 43).

15. On April 12, 2012 the Respondent’s service person visited the service address for a zero usage investigation (Tr. 45; PGW Ex. 3).  

16. The meter reading was 9308 ccfs and the service person saw that the gas was on, the gas hot water heater was on, the gas stove was on and the gas house heater was off (Tr. 45; PGW Ex. 3).  

17. The service person left a hazard tag on the house heater, made a temporary repair and repaired a leak on the Respondent’s fuel line (Tr. 45; PGW Ex. 3).

18. On April 16, 2012, the Complainant was rebilled $5,947.27 for thirty-eight months of previously unbilled service (Tr. 36; PGW Ex. 1).  
19. This is usage from the reading in 2008 of 5223 ccfs to the April 2012 reading of 9308 ccfs for a total usage of 4,085 ccfs (Tr. 36; PECO Ex. 1).

20. After receiving an AMR reading of 5328 ccfs on May 26, 2012, the Respondent generated a bill for $10,000.00 for 5328 ccfs of usage (PGW Ex. 1). 

21. The May 26, 2012 bill was an error (PGW Exs. 1, 3).

22. The error was verified when the Respondent went back to the service address on June 1, 2012 (PGW Exs. 1, 3). 

23. Robert Keal, a representative from the Respondent’s meter reading and investigations department, conducted an investigation at the service address on June 1, 2012
(Tr. 18, 19, 46, 47; PGW Ex. 3).  

24. Mr. Keal found the following appliances: the house heater was 90,000 BTUs, the water heater was 35,000 BTUs, the range was 55,000 BTUs, and the dryer was 22, 000 BTUs (Tr. 18, 19, 46, 47, 64; PGW Ex. 3).

25. The June 4, 2012, bill is based on a reading of 9365 ccfs (PGW Ex. 1).

26. On September 26, 2012, the Respondent removed the meter and set the new meter at zero (Tr. 48, 50; PGW Ex. 1).

27. The $106.06 October 25, 2012 bill is based on 16 ccfs from the new meter and 47 ccfs from the removed meter for a total of 63 ccfs (PGW Ex. 1). 

28. On October 5, 2012, the Respondent tested meter #1837989, the meter that had been removed from the service address (Tr. 50; PGW Ex. 3).

29. Since meter #1837989 tested at an average of 99.4 percent, it tested within the guidelines set forth in the Commission’s regulations (Tr. 32, 35; PGW Ex. 3).
30. The Bureau of Consumer Services dismissed the informal complaint (#2965893) in its decision dated June 28, 2012 (Tr. 46; PGW Ex. 5). 

31. A degree-day is an index of energy consumption for heating.  It indicates the number of degrees the average temperature drops below 65 degrees Fahrenheit (Tr. 51; PGW Exs. 4, 6). 

32. The usage at the service address was 15.7 ccfs per degree-day from March 4, 2008, to September 26, 2012, and 15.7 ccfs per degree-day from September 26, 2012, to July 24, 2013 (Tr. 51; PGW Exs. 4, 6).

33. At the time of the hearing, the Complainant’s balance was $6,403.98
(Tr. 41; PGW Ex. 1).

DISCUSSION

		Pursuant to Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).

		The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).
		The Commission’s decision must be supported by substantial evidence.  2 Pa.C.S. § 704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Cmwlth. 23, 480 A.2d 382 (1984).

		The Complainant and her husband testified that they went to the Respondent’s office to complain about the April 2012 bill.  They said that they paid the bill each month and that they should not have to pay for the Respondent’s mistakes (Tr. 14, 15, 20, 21).  The Complainant said that she would pay half of the bill (Tr. 29).

		Ann Marie Cromley, a senior customer review officer for the Respondent, testified that on April 16, 2012, the Respondent rebilled the Complainant $5,947.27 for thirty-eight months of previously unbilled service.  For thirty-eight months the Complainant was only charged the customer charge because the meter registered zero usage.  The April 2012 bill included charges for usage from the September 2008 reading of 5223 ccfs to the April 2012 reading of 9308 ccfs for a total usage of 4,085 ccfs (Tr. 36; PECO Ex. 1).  

		The Complainant objects to the Respondent billing her for unbilled usage.  

		The Respondent stated that it billed the Complainant pursuant to the Commission’s regulation at 52 Pa.Code Section 56.12.  That section reads in pertinent part:
[bookmark: 56.12.]§ 56.12. Meter reading; estimated billing; customer readings.
Except as provided in this section, a public utility shall render bills based on actual meter readings by public utility company personnel. 
…
   (5)  Remote reading devices for water, gas and electric public utilities. A public utility may render a bill on the basis of readings from a remote reading device under the following conditions: 
     (i)  When a gas, electric or water public utility uses readings from a remote reading device to render bills, the public utility shall obtain an actual meter reading at least once every 5 years to verify the accuracy of the remote reading device. If the customer of record at the dwelling changes during the 5-year period between actual meter readings, the public utility shall make a bona fide attempt to schedule an appointment with the departing customer and, if necessary, the new occupant, to secure an actual meter reading. 
     (ii)  When the actual meter reading establishes that the customer was underbilled due to an error in the registration of the remote reading device, the public utility may render a bill for the uncollected amount. If the rebilling exceeds the otherwise normal estimated bill for the billing period during which the bill is issued by at least 50% or at least $50, the public utility shall comply with § 56.14 (relating to previously unbilled public utility service). 
Emphasis added.
[bookmark: 56.14.]
§ 56.14. Previously unbilled public utility service.

When a public utility renders a make-up bill for previously unbilled public utility service which accrued within the past 4 years resulting from public utility billing error, meter failure, leakage that could not reasonably have been detected or loss of service, or four or more consecutive estimated bills and the make-up bill exceeds the otherwise normal estimated bill for the billing period during which the make-up bill is issued by at least 50% or at least $50, whichever is greater: 

(1) The public utility shall explain the bill to the customer and make a reasonable attempt to amortize the bill. 

(2) The period of the amortization may, at the option of the customer, extend at least as long as: 

  (i) The period during which the excess amount accrued. 

  (ii) Necessary so that the quantity of service billed in any one billing period is not greater than the normal estimated quantity for that period plus 50%.

		The Respondent presented evidence to show that it was billing the Complainant from the December 2008 reading to the April 2012 manual reading (PGW Ex. 1).  It is clear that with five people in the house there would be usage based on the appliances.  Robert Keal, a representative from the Respondent’s meter reading and investigations department, testified about the gas appliances.  The house heater was 90,000 BTUs, the water heater was 35,000 BTUs, the range was 55,000 BTUs, and the dryer was 22, 000 BTUs (Tr. 46, 47; PGW Ex. 3).

		Ms. Cromley analyzed the usage pattern at the property (PGW Exs. 4, 6).  The usage at the service address was 15.7 ccfs per degree day from March 4, 2008, to September 26, 2012, and 15.7 ccfs per degree day from September 26, 2012, to July 24, 2013 (Tr. 51; PGW Exs. 4, 6).  This showed that the April 2012 bill was in line with the Complainant’s usage after the bill was issued.  

		The Respondent requested that the Complainant enter into a payment arrangement to pay her budget bill plus $169.00 a month on the arrearage for 38 months (Tr. 53).  The Respondent that the bill be paid over 38 months because there was zero usage for 38 months 
(Tr. 53; PGW Ex. 1).  This payment arrangement is in compliance with 52 Pa.Code § 56.14.

		With respect to meter accuracy, the applicable regulations are found in 52 Pa. Code §§ 59.21, 59.22.  The relevant portions read as follows:

[bookmark: 59.21.]§ 59.21. Meter tests.
…
(f) Meter test on request of customer. Meter tests, if requested by a customer, shall conform with all of the following: 

   (1)  If a customer requests, in writing, a test of the accuracy of the meter through which gas service is supplied and the meter is not due for periodic test, the public utility shall notify the customer of the conditions under which the test will be made by the utility or by a referee.  If the customer then requests the utility to proceed with the test and remits an amount equal to the scheduled cost of a referee test, the utility shall make the test promptly.  If, when tested, the meter is found to be more than 2.0% fast or slow, the testing fee shall be promptly refunded to the customer. 
[bookmark: 59.22.]
§ 59.22. Adjustment of bills for meter error.

(a)  Fast meters. If, upon test of a meter, it is found to have an average error of more than 2.0% fast, the public utility shall refund to or credit the customer for the overcharge, based upon what the meter would have registered had it not been fast or slow for a period equal to 1/2 the time elapsed since the last previous test, but not to exceed 12 months or 1/2 the period of occupancy of the premises by the customer, whichever is less.  If the period of registration error may be definitely fixed, the overcharge shall be computed for the period.  If the meter has not been tested under 
§ 59.21 (relating to meter tests), the period for which it has been in service beyond the regular test period shall be included in computing the refund. 

(b)  Slow meters. If, upon test of a gas meter it is found to have an average error of more than 2.0% slow, the public utility may render a bill for the gas consumed but not covered by bills previously rendered, for a period equal to 1/2 of the time elapsed since the last previous test, but not to exceed 3 months.  If the period of registration error may be definitely fixed, the charge may be computed for the period. 

		The meter was not fast or slow as defined in the Commission’s regulations, 52 Pa. Code §§ 59.21, 59.22, since it tested at an average of 99.5 percent.  The meter tested within 2 percent of 100 percent (PGW Ex. 3).  Consequently, based on 52 Pa. Code § 59.22, the Respondent was not required to adjust the bill.  Furthermore, the evidence in the record shows that the Respondent based the billing on readings from an accurate meter.  

		The Complainant has not demonstrated that the Respondent erred by sending her a bill in April 2012 for unbilled usage between December 2008 and April 2012. 

 (1) The public utility shall explain the bill to the customer and make a reasonable attempt to amortize the bill. 
 
 (2) The period of the amortization may, at the option of the customer, extend at least as long as: 

  (i) The period during which the excess amount accrued. 
  (ii) Necessary so that the quantity of service billed in any one billing period is not greater than the normal estimated quantity for that period plus 50%.

		Based on the evidence in the record, the Complainant was billed properly for her gas usage at the service address.  Consequently, the Complainant is responsible for paying the outstanding bill.  In compliance with the Commission’s regulations, the Respondent has offered the Complainant a payment arrangement, which will allow her to pay the bill over 38 months.  

		Accordingly, the complaint is dismissed.


CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa.C.S. § 701.

		2.	The Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).

		3.	That the Complainant failed to sustain her burden of proof.

ORDER

		THEREFORE,

		IT IS ORDERED:

		1.	That the complaint filed by Yomari Then against the Philadelphia Gas Works at Docket No. F-2012-2318264 is dismissed in its entirety. 



		2.	That the record in this case is marked closed.



Date:	June 26, 2015							/s/			
							Cynthia Williams Fordham
							Administrative Law Judge
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