BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Staci Johnson 						:
							:
[bookmark: BMDocketNumber]	v.						:		C-2015-2482371									:
PECO Energy Company				:



INITIAL DECISION GRANTING MOTION FOR JUDGMENT 
ON THE PLEADINGS AND DISMISSING COMPLAINT


Before 
Elizabeth H. Barnes
Administrative Law Judge


INTRODUCTION


		A customer filed a complaint against an electric utility requesting a payment arrangement.  This decision dismisses the customer’s complaint because the customer’s arrearages accrued while the customer was enrolled in the utility’s Customer Assistance Program (CAP).

HISTORY OF THE PROCEEDING

On May 11, 2015, Staci Johnson (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent).  At paragraph 4 of the Commission’s complaint form, the Complainant has checked the box stating: “The utility is threatening to shut off my service or already shut off my service.”  It is clear from the relief requested in the Complaint that Complainant requests her service not be terminated and she would like a payment agreement.
On or about May 15, 2015, Respondent was served the Complaint.[footnoteRef:1]  The Respondent filed an answer with new matter, with a notice to plead on May 22, 2015.  The answer admits that the Respondent provides service to the Complainant at the address shown on the complaint.  Attached to the answer is a document marked as Exhibits 1-5.  Exhibits 1 and 2 show Complainant’s account history and CAP Rate History respectively.     [1: 	 	PECO signed a waiver of the Section 702 requirement for registered or certified mail service of formal complaints, 66 Pa. C.S. § 702, and agreed to electronic service under the Commission’s waiver of 702 program.  See In Re: Electronic Service of Formal Complaints, Secretarial Letter Dated December 22, 2014, at Docket Nos. M-2013-2398153 et al. Service is listed in the electronic Audit History of the case as entered by the Secretary’s Bureau as having been effected on May 15, 2015. ] 


The answer asserts that the Complainant was enrolled in the Respondent’s CAP on May 11, 1999, at a former address.  The answer states that the Complainant was removed from the CAP program for failing to recertify in the program on August 13, 2014.  On August 22, 2014, Complainant was reinstated into the CAP program under Tier C and Complainant is currently enrolled in the CAP program.  The next scheduled recertification date is August 22, 2016.  The Complainant is actively enrolled in the CAP program and Complainant’s entire outstanding account balance is comprised of CAP arrears.

The answer indicates that the Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS) at BCS No. 3336943 on April 21, 2015, regarding a billing dispute and requesting a payment arrangement.  Attached to the answer are documents marked Exhibit 4 and 5, which are copies of portions of the BCS case details report and decision.  On April 21, 2015, BCS issued a decision dismissing the complaint.

The new matter avers that the Complainant is enrolled in the Respondent’s CAP and that the entire balance consists entirely of CAP arrears.  The new matter asserts that, pursuant to 66 Pa.C.S. § 1405(c), CAP arrearages are not subject to payment arrangements.  The answer and new matter request that the Commission dismiss the complaint.  As of the date of this decision, the Complainant has not filed an answer to the Respondent’s new matter.

On June 19, 2015, the Respondent filed a motion for judgment on the pleadings, with a notice to plead.  The motion reiterates the assertions in the answer with new matter that the Complainant is enrolled in the Respondent’s CAP and that the arrearages consist entirely of CAP arrears.  The motion renews the argument that, pursuant to 66 Pa.C.S. § 1405(c), CAP arrearages are not subject to payment agreements.

In addition, the motion states that the Complainant has not filed an answer to the Respondent’s new matter.  The motion requests that the Commission deem the facts alleged in the new matter as admitted, pursuant to 52 Pa.Code § 5.63(b).

The motion argues that there is no dispute as to the facts that the Complainant is enrolled in the Respondent’s CAP, that the Complainant’s entire past due balance is CAP arrears and that the sole relief the Complainant seeks is a Commission-ordered payment arrangement.  Since the statute at 66 Pa.C.S. § 1405(c) prohibits the Commission from ordering a payment arrangement on CAP arrearages, the motion concludes that the Commission cannot grant the relief that the Complainant seeks.  The motion requests that the Commission dismiss the complaint with prejudice, since there is no dispute as to any material facts and the Respondent is entitled to judgment as a matter of law.

The Commission scheduled this matter for an initial telephonic hearing on July 20, 2015 at 1:30 p.m. and assigned the case to Special Agent Tiffany Tran.  A notice was later issued on June 30, 2015, cancelling the hearing.  On July 29, 2015, this case was assigned to me by a Motion Judge Assignment Notice.  As of the date of this decision, the Complainant has not filed an answer to the motion for judgment on the pleadings.  The motion for judgment on the pleadings is ready for decision.  For the reasons set forth below, I will grant the motion for judgment on the pleadings and dismiss the complaint.



FINDINGS OF FACT

		1.	The Complainant in this case is Staci Johnson.

		2.	The Respondent in this case is PECO Energy Company.

		3.	On May 11, 2015, the Complainant filed a complaint with the Commission against the Respondent.

		4.	The Respondent filed an answer with new matter on May 22, 2015.

		5.	The Complainant did not file an answer to the Respondent’s new matter.
 
		6.	On June 19, 2015, the Respondent filed a motion for judgment on the pleadings.

		7.	The Complainant did not file an answer to the motion for judgment on the pleadings.

		8.	The Complainant was enrolled in the Respondent’s CAP on May 11, 1999 at a former address.  

9.	Complainant was removed from the CAP program for failing to recertify in the program on August 13, 2014.  

10.	On August 22, 2014, Complainant was reinstated into the CAP program under Tier C and Complainant is currently enrolled in the CAP program.  

11.	The next scheduled recertification date is August 22, 2016.  

12.	The Complainant is actively enrolled in the CAP program and Complainant’s entire outstanding account balance is comprised of CAP arrears. 

DISCUSSION

The Commission’s Rules of Practice and Procedure at 52 Pa.Code § 5.102 govern motions for judgment on the pleadings.  The Commission will grant a motion for judgment on the pleadings only if the pleadings show there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  52 Pa.Code § 5.102(d)(1).  Only in a case where the moving party’s right to prevail is so clear that a trial would be a fruitless exercise should judgment on the pleadings be granted.  Williams v. Lewis, 466 A.2d 682 (Pa.Super. 1983); Service Employees International Union, Local 69, AFL-CIO v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, Docket No. C-20028539 (Order entered December 19, 2003).  In ruling on a motion for judgment on the pleadings, the tribunal must consider as true all well-pleaded averments of the party against whom the motion is directed and consider against him only those facts he specifically admits.  Judgment on the pleadings should be entered only when the case is clear and free from doubt.  Reuben v. O’Brien, 496 A.2d 913 (Pa.Super 1985).

I will view the factual averments in the complaint in this case as true for purposes of disposing of the motion for judgment on the pleadings.  The factual averments in the complaint are that the Respondent is attempting to shut off the Complainant’s service.  The Complainant requests an affordable payment arrangement, and offers half of what is owed for reconnection of service.

In addition to the facts alleged in the complaint, I must consider the facts alleged in the Respondent’s new matter since the Complainant has admitted those facts by failing to answer the Respondent’s new matter.  The Commission’s regulation at 52 Pa.Code § 5.63(b) states that a party failing to file a timely reply to new matter may be deemed in default and the facts stated in the new matter deemed admitted.  Since the Complainant has not filed an answer to the Respondent’s new matter denying its factual allegations, I will deem the allegations in the Respondent’s new matter admitted, pursuant to 52 Pa.Code § 5.63(b).

		The facts alleged in the Respondent’s new matter are as follows: 1) the Complainant enrolled in the CAP on May 11, 2019 at a former address; 2) the Complainant’s CAP status transferred to her current address on April 15, 2013, under Tier C; 3) On August 13, 2014, Complainant was removed from CAP program for failure to recertify; 4) on August 22, 2014, Complainant was reinstated into the CAP program under Tier C; 5) the next scheduled recertification date is August 22, 2016; 3) the entire outstanding balance is comprised of CAP arrears.  These facts are deemed admitted.

		Taking the factual averments in the complaint and the admitted facts in the new matter together, there is no genuine issue as to a material fact.  The Complainant is enrolled in the Respondent’s CAP.  The Complainant requests a payment arrangement.  Although for a period of 8 or 9 days (from August 13 – 22, 2014) the Complainant was not on the CAP program for failure to recertify, the New Matter clearly avers that the entire outstanding account balance consists solely of CAP arrearages.  This New Matter is deemed admitted.  

		The Commission has authority to establish a payment arrangement between the utility and Complainant pursuant to 66 Pa.C.S. §§ 1403 and 1405(a) for the 9 days Complainant accrued any non-CAP arrearage.  However, because the New Matter asserts no non-CAP arrearage exists, a hearing would be fruitless.  Based on these undisputed facts, the Respondent is entitled to judgment as a matter of law.  The Responsible Utility Customer Protection Act, 66 Pa.C.S. §§ 1401-1418, mandates this result.

The Responsible Utility Customer Protection Act, 66 Pa.C.S. §§ 1401-1418, applies to this proceeding.  On December 22, 2014, Act 155 of 2014, reenacting the Responsible Utility Customer Protection Act, became effective.  Act 155 changed some provisions to the Responsible Utility Customer Protection Act.  

The Commission has the authority to establish payment arrangements, pursuant to 66 Pa.C.S. § 1405(a), within the strict guidelines set forth in 66 Pa.C.S. § 1405(b).  The statute at 66 Pa.C.S. § 1405(a) states:

(a)	General Rule.-The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The commission is authorized to establish payment arrangements between a public utility, customers and applicants within the limits established by this chapter.

		The Commission may establish a payment arrangement between a public utility and a customer or applicant only within the limits established by 66 Pa.C.S. §§ 1401-1418.  In order to be eligible for a payment arrangement, the Complainant must be a “customer” as defined by 66 Pa.C.S. § 1403.  If the Complainant is not a “customer”, the Commission is not authorized to establish a payment arrangement between the Complainant and the Respondent.  The statute at 66 Pa.C.S. § 1403 defines customer as follows:

“Customer.”  A natural person in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested.  The term includes a person who, within 30 days after service termination or discontinuance of service, seeks to have service reconnected at the same location or transferred to another location within the service territory of the public utility.

In this case, the Complainant is a person in whose name a residential service account is listed.  While the Complainant is a customer pursuant to 66 Pa.C.S. § 1403, the Complainant is enrolled in Respondent’s CAP and all of the arrearages are CAP.  Therefore, the Complainant is not entitled to a new payment arrangement.  The Commission has no authority to establish a payment arrangement where a customer is enrolled in a utility’s CAP, pursuant to the Responsible Utility Customer Protection Act, 66 Pa.C.S. §§ 1401-1418.  The statute at 66 Pa.C.S. § 1405(c) states as follows:

(c)	Customer Assistance Programs. – Customer assistance program rates shall be timely paid and shall not be the subject of payment arrangements negotiated or approved by the commission.

The statute at 66 Pa.C.S. § 1403, defines a CAP as follows:

A plan or program sponsored by a public utility for the purpose of providing universal service and energy conservation, as defined by Section 2202 (relating to definitions) or Section 2803 (relating to definitions), in which customers make monthly payments based on household income and household size and under which customers must comply with certain responsibilities and restrictions in order to remain eligible for the program.

As set forth in the Respondent’s new matter and deemed admitted, pursuant to 52 Pa.Code § 5.63(b), the Complainant is enrolled in the Respondent’s CAP, based on household income and size.  The Complainant’s unpaid balance on the account consists solely of CAP arrearages.

Since the Complainant is enrolled in the Respondent’s CAP and the entire unpaid account balance consists of CAP arrearages, Complainant is not eligible for a payment arrangement, pursuant to 66 Pa.C.S. § 1405(c).  The Commission lacks the authority to establish a payment arrangement for the Complainant and the complaint must be denied.  Hill v. PECO Energy Co., Docket No. C-2102-2315524 (Order entered November 2, 2012).  The material facts in this case are undisputed and the Respondent is entitled to judgment as a matter of law.  The Respondent’s right to prevail is so clear that a hearing would be a fruitless exercise.

In prior decisions, the Commission has indicated that it disfavors granting motions dismissing complaints filed by pro se complainants.  Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993) (Carlock); Brown v. PECO Energy Company, Docket No. C-2008-2055866 (Order entered May 29, 2009) (Brown); Richmond v. PECO Energy Company, Docket No. F-2010-2187305 (Order entered December 7, 2011) (Richmond).  In Carlock, Brown, and Richmond, the Commission indicated that a complaint filed by a pro se complainant should not be dismissed until the complainant has the opportunity to orally explain the position at a hearing.  The complaints in Carlock, Brown, and Richmond did not raise the issue of the Commission’s authority to order a payment arrangement for CAP arrearages.  However, in Neibauer v. PECO Energy Company, Docket No. C-2010-2179572 (Order entered July 7, 2011) (Neibauer); Bearden v. PECO Energy Company, Docket No. F-2013-2393197 (Order entered April 1, 2014) (Bearden); White v. PECO Energy Company, Docket No. C-2014-2426792 (Order entered November 12, 2014) (White); and Anderson v. PECO Energy Company, Docket No. C-2014-2448561 (Order entered March 19, 2015) (Anderson) the Commission granted motions for judgment on the pleadings and dismissed the complaints in similar circumstances where the complaints raised the issue of the Commission’s authority to order a payment arrangement for CAP arrearages.

Since the complaint in this case raises the same issue as the complaints in Neibauer, Bearden, White, and Anderson, I find the decisions in Neibauer, Bearden, White, and Anderson to be more persuasive than the decisions in Carlock, Brown, and Richmond.  Because the Complainant in this case has not filed an answer to the Respondent’s new matter denying its factual allegations, Complainant has admitted that the entire unpaid account balance consists of CAP arrearages.  As stated above, 66 Pa.C.S. § 1405(c) prohibits the Commission from ordering a payment arrangement on CAP arrearages.  In these circumstances, conducting a hearing would be a fruitless exercise.

Since there are no material facts in dispute and the Respondent is entitled to judgment as a matter of law, I will grant its motion for judgment on the pleadings and enter the following order.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this dispute.  66 Pa.C.S. § 701.

		2.	The Commission’s Rules of Practice and Procedure at 52 Pa.Code § 5.102 govern motions for judgment on the pleadings.

3.	A motion for judgment on the pleadings is properly granted where the pleadings show there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  52 Pa.Code § 5.102(d)(1).

4.	The Responsible Utility Customer Protection Act, 66 Pa.C.S. §§ 1401‑1418, applies to this proceeding.

5.	The Respondent’s CAP meets the requirements of 66 Pa.C.S. § 1403.

		6.	The Commission has no authority to order a payment arrangement regarding an outstanding balance that consists entirely of CAP arrears.  66 Pa.C.S. § 1405(c).
 
7.	It is just, reasonable and in the public interest that the complaint be dismissed without hearing.

ORDER

		THEREFORE,

		IT IS ORDERED:

		1.	That the motion for judgment on the pleadings filed by PECO Energy Company at Docket No. C-2015-2482371 is granted.

		2.	That the complaint of Staci Johnson at Docket No. C-2015-2482371 against PECO Energy Company is dismissed.

		3.	That the docket at Docket No. C-2015-2482371 is marked closed.

Date:	August 4, 2015							/s/			
[bookmark: _GoBack]		Elizabeth H. Barnes
		Administrative Law Judge
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