BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Henry Santana						:
							:
	v.						:		C-2015-2484785
							:
Philadelphia Gas Works				:
							



ORDER GRANTING IN PART AND DENYING IN PART
THE PRELIMINARY OBJECTIONS OF  
PHILADELPHIA GAS WORKS


HISTORY OF THE PROCEEDING

		On May 21, 2015, Henry Santana (Complainant or Mr. Santana) filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against Philadelphia Gas Works (Respondent or PGW).  Mr. Santana resides at 958 Pratt Street, Philadelphia, PA  19124.  He alleges in his complaint that PGW dug up the sidewalk in front of his home in order to repair a leak in a gas main.  He alleges that after the gas main was repaired, PGW informed him that company personnel would return to repair the damage to the sidewalk.  Mr. Santana states that, shortly after the gas line was fixed, but before the damage to the sidewalk was repaired, a water leak developed at the site of the gas main repair.  He states he was told by PGW that he had to hire a plumber to come out and re-dig the hole in order to determine if the water leak was, in fact, caused by PGW.  If it was, PGW would make the necessary repairs and then replace the sidewalk.  If it was determined the water leak was not caused by PGW, Mr. Santana would have to have the leak fixed at his expense, after which PGW would replace the sidewalk.  Mr. Santana argues that he should not have to hire a plumber in the first instance to investigate the water leak, since it occurred right after, and at the site of, the gas main repair.  The Complainant requests, by way of relief, that PGW repair the water leak and restore the sidewalk to the condition it was in prior to the gas line repair project.
		On June 18, 2015, PGW filed an answer and preliminary objections to Mr. Santana’s formal complaint.  In its answer, PGW acknowledges that the Complainant was told he had to hire a plumber and provide PGW with 24 hours advance notice of when the plumber would be at the site.  A PGW Operation Supervisor would be present to make a determination about the cause of the water leak and which party is responsible for the damage.  PGW avers that, if it was responsible for the water leak, it will reimburse the Complainant for the damage.  If PGW was not responsible, Mr. Santana would have to make all necessary repairs at his own expense.  PGW avers that its policy was explained to the Complainant both in writing and verbally.  PGW requests in its answer that the complaint be dismissed.

		In its preliminary objections, PGW argues that the relief sought by the Complainant constitutes a request for the repair of damages, and that the Commission does not have the authority to award such relief.  PGW asks that the Complainant’s request for relief be stricken as impertinent matter. 

By letter dated July 7, 2015, the Complainant requested an extension of time to file an answer to PGW’s preliminary objections.  Mr. Santana stated that he was in the process of obtaining an attorney through Community Legal Services.  He stated that an attorney had been assigned and that he had to go to the legal services office for an initial interview and to sign a retainer agreement.  By Order dated July 16, 2015, I granted the Complainant’s request for an extension of time and directed him to file an answer to PGW’s preliminary objections no later than August 10, 2015.  

On August 10, 2015, Lydia R. Gottesfeld, Esquire and Josie B. H. Pickens, Esquire, both of Community Legal Services in Philadelphia, PA, filed Notices of Appearance on behalf of Mr. Santana.  Also on August 10, 2015, Ms. Pickens filed an answer to PGW’s preliminary objections.  In his answer, Mr. Santana argues that the Commission has jurisdiction over matters involving the reasonableness, adequacy and sufficiency of service rendered by public utilities to their customers.  He further argues that PGW incorrectly characterizes the relief sought as a request for monetary damages.  To the contrary, Mr. Santana argues that he is actually seeking to have PGW repair the damage it caused on his property and complete the unfinished work on the sidewalk.  He argues that this falls within the Commission’s jurisdiction over the reasonableness of service rendered by a public utility.  Mr. Santana requests that PGW’s preliminary objections be denied.

		By Motion Judge Assignment Notice dated July 8, 2015, the matter was assigned to me.  The preliminary objections are ready for decision.  

DISCUSSION

		As noted above, the Complainant alleges that PGW caused a water leak in a water line in front of his house.  He requests that PGW be ordered to fix both the water leak and the sidewalk in front of his home.  PGW, on the other hand, is requiring Mr. Santana to hire a plumber in the first instance to re-dig the hole in front of his house at the site of the water leak to determine whether PGW caused the leak.  PGW requests in its preliminary objections that Mr. Santana’s request for relief be stricken as impertinent on the basis that the Commission does not have the authority to order the payment of monetary compensation or damages.  Mr. Santana argues that the issues raised in his complaint and the relief sought fall under the Commission’s jurisdiction over the reasonableness of service provided by PGW.    

		Commission preliminary objection practice is similar to Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa.PUC LEXIS 69, Docket No. C-000935435 (July 18, 1994).  When considering the preliminary objection, the Commission must determine “whether the law says with certainty, based on well-pleaded factual averments . . . that no recovery or relief is possible.  P. J. S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa.Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).”  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003).   



		The rules regarding preliminary objections are as follows:

§ 5.101.  Preliminary objections.

(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1)  Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)  Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3)  Insufficient specificity of a pleading.

(4)  Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6)  Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)  Standing of a party to participate in the proceeding.
* * *
52 Pa. Code § 5.101(a).  

		 In reviewing preliminary objections, only the facts in the pleadings filed by the non-moving party may be presumed to be true in order to determine whether recovery is possible. Pennsylvania State Lodge, Fraternal Order of Police v. Dept. of Conservation & Natural Resources, 909 A.2d 413 (Pa.Cmwlth. 2006) aff'd, 492 Pa. 304, 924 A.2d 1203 (2007).  
The reviewing authority will accept as true the well-pled averments set forth in the complaint, and all inferences reasonably deducible therefrom.  Conclusions of law, unwarranted inferences from facts, argumentative allegations, or expressions of opinion will not be accepted as true for purposes of evaluating preliminary objections.  "In order to sustain preliminary objections, it must appear with certainty that the law will not permit recovery, and, where any doubt exists as to whether the preliminary objections should be sustained, the doubt must be resolved in favor of overruling the preliminary objections.  Corman, et al. v. The National Collegiate Athletic Association, 74 A.2d 1149 (Pa.Cmwlth. 2013), 2013 Pa. Commw. LEXIS 353.

		 In order for the Complainant to prevail, there must be a statute, regulation or order which the Commission is authorized to enforce.  The complaint must set forth a thing done or omitted to be done by PGW in violation of a law which the Commission has jurisdiction to administer.  66 Pa.C.S. § 701; 52 Pa.Code § 5.21(a).  

		Here, the Complainant alleges that PGW caused a leak in a water line when it repaired a gas main in front of his house.  Mr. Santana seeks to have PGW repair the damage it caused to both his water line and the sidewalk.  

		 In its preliminary objections, PGW argues that the Complainant is seeking, by way of relief, compensation for alleged property damage, which is a remedy the Commission does not have the power to award.  Accordingly, PGW seeks to have the request for compensation stricken as impertinent matter, pursuant to 52 Pa.Code §5.101(a)(2).

		The Commission must act within and cannot exceed its jurisdiction.  Feingold v. Bell of PA, 383 A.2d 791 (Pa. 1977); Loma, Inc. v. Pa. Publ. Util. Comm’n, 682 A.2d 425 (Pa. Cmwlth. 1996).  One measure of relief that the Commission is not authorized to grant is monetary damages.  Elkin v. Bell, 491 Pa. 123, 420 A.2d 371 (1980); Feingold v. Bell of PA, 383 A.2d 791 (Pa. 1977); Loma, Inc. v. Pa. Publ. Util. Comm’n, 682 A.2d 425 (Pa.Cmwlth. 1996). 

		PGW is correct that the Commission may not award monetary compensation even if the Complainant can ultimately prove that PGW rendered inadequate service in its repair of the gas main.  Therefore, to the extent the Complainant is seeking to be compensated for alleged property damage, the preliminary objections will be sustained insofar as they seek a holding that no monetary compensation may be awarded.   Requests for compensatory damages should be made before a court of common pleas or a district magistrate.  

		However, the Complainant alleges that PGW caused damage to his property when it repaired a leak in a gas main.  Therefore, he has alleged unreasonable service on the part of PGW.  

		Section 1501 of the Public Utility Code (Code), 66 Pa. C.S. §1501, mandates that 
a public utility must furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and must make such repairs, changes, alterations, substitutions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience and safety of its patrons and the public.  Upon finding that the service or facilities of a public utility are unreasonable, unsafe or inadequate, the Commission may prescribe, by regulation or order, the reasonable, safe and adequate service or facilities that a public utility must furnish or employ.  66 Pa.C.S. §1505.  

Section 102 of the Code, 66 Pa.C.S. §102, defines “service” as:

Used in its broadest and most inclusive sense, includes any and all
 acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities . . . .


(Emphasis added).  A utility’s “service” is not merely confined to the distribution of actual utility
 service, but also includes “any and all acts” related to that function.  West Penn Power Co. v. Pa. Pub.Util. Comm’n, 578 A.2d 75 (Pa.Cmwlth. 1990).  

		The Pennsylvania courts have ruled as follows:
	
	When a utility’s failure to maintain reasonable and adequate service is alleged, regardless of the form of the pleading in which the allegations are couched, it is for the PUC initially to determine whether the service provided by the utility has fallen short of the statutory standard required of it. (Citations omitted).

DiSanto v Dauphin Consolidated Water Supply Company, 291 Pa. Super. 440, 436 A.2d 197 (1981).
		The Commission has previously held that is has the authority to determine whether a public utility damaged a Complainant’s property when it repaired a gas line and whether the utility repaired the alleged damage in a timely and satisfactory manner.  See, e.g., Jerry Prosser v. Columbia Gas of Pa., Inc. Docket No. C-20066376 (Final Opinion and Order entered October 30, 2006).   

		Here, if Complainant’s allegations are proven by a preponderance of evidence at a hearing, the allegations may well constitute a violation of the reasonable and adequate service requirements of Section 1501of the Code.  Honey Brook Water Co. v. Pa. Pub. Util. Comm’n, 167 Pa.Cmwlth. 140, 647 A.2d 653 (1994), app. denied, 540 Pa. 587, 655 A.2d 518 (1995).  Further, PGW may ultimately face a civil penalty and/or an order to take remedial action, in the event Complainant prevails in establishing inadequate service on the company’s part. The Complainant is cautioned, however, that if he is able to prove inadequate service, any civil penalty assessed against PGW will be payable directly to the Commonwealth of Pennsylvania General Fund.  No compensation will be allocated to the Complainant.  
   
		For the reasons stated above, the preliminary objections filed by PGW will be sustained with respect to any claim for an award of monetary damages.   This case will proceed to hearing, however, with respect to the allegations pertaining to the reasonableness of the service rendered by PGW.   

		The parties are encouraged to attempt to resolve this matter themselves through settlement negotiations.  Settlement discussions are consistent with the Commission’s regulations.  See 52 Pa. Code § 5.231.



ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Preliminary Objections filed by Philadelphia Gas Works are sustained insofar as they seek a holding that the Commission will not award monetary damages in this case.

		2.	That the Preliminary Objections filed by Philadelphia Gas Works are denied insofar as they seek dismissal of the Complaint.

		3.	That this matter be set for hearing.


Dated:	August 14, 2015
							_____________________________
							Steven K. Haas
							Administrative Law Judge
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