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INTRODUCTION



This Initial Decision denies the Complaint of Christopher Marieno for his failure to demonstrate that there are incorrect charges on his bill, and also for his failure to demonstrate that PECO misappropriated a LIHEAP cash grant that he received from the Pennsylvania Department of Public Welfare.
HISTORY OF THE PROCEEDING
On November 18, 2014, Christopher Marieno (complainant) filed a formal Complaint (Complaint) against PECO Energy Company (PECO or respondent) with the Pennsylvania Public Utility Commission (Commission).
  In the Complaint, the complainant placed an “x” in the box indicating “incorrect charges are on my bill.”  Under the requested relief section, the complainant further alleged that PECO misappropriated a LIHEAP cash grant that he was entitled to receive.  
On December 17, 2014, respondent filed an Answer denying all material allegations of fact in the Complaint.  



By Hearing Notice dated March 5, 2015, a hearing was scheduled for April 16, 2015, at 9:30 a.m., and the matter was assigned to me.  



I issued a Prehearing Order on March 10, 2015.  The Prehearing Order directed the parties to comply with various procedural requirements and also explained that the complainant bears the burden of proof to establish that the respondent violated its tariff, the Public Utility Code, or a Commission Order or regulation, and that he is entitled to the relief requested in the Complaint.



The hearing convened as scheduled on April 16, 2015.  Complainant appeared pro se and testified.  Respondent appeared and was represented by Shawane L. Lee, Esq., who presented the testimony of Dana McCollum, a Regulatory Assessor.  Respondent offered ten exhibits (PECO Exhs. 1 through 10) which were all admitted into evidence.  



The record in this case consists of a 51-page transcript and ten exhibits.  The record closed on May 4, 2015, when I received the transcript of the hearing.
FINDINGS OF FACT

1. The complainant in this case is Christopher Marieno.  Complainant resides at 2604 S. 73rd Street, Philadelphia, PA.  Tr. 7.  

2. The respondent in this proceeding is PECO Energy Company.

3. Complainant receives electric service from the respondent.  Tr. 7.

4. The complainant previously had electric service at 1413 Fanshawe Street, Philadelphia, PA  19111 from August 14, 2009 through August 2, 2010.  Tr. 23-25; PECO Exhs. 1 & 2.

5. The complainant left an unpaid balance of $8.15 on his account for service at 1413 Fanshawe Street.  Tr. 23-25; PECO Exhs. 1 & 2.

6. The complainant next had electric service at 1000 Meadow Lane, Apt. 8, Chester, PA  19013 from February 18, 2011 through March 4, 2011.  Tr. 24; PECO Exhs. 1 & 3.

7. On February 24, 2011, PECO issued a bill for $96.28 to the complainant for service at 1000 Meadow Lane, Apt. 8 which included a $30.00 deposit, $6.00 connection charge and current charges of $60.28 for usage occurring between February 18, 2011 and February 23, 2011.  Tr. 25; PECO Exh. 3.

8. PECO subsequently cancelled the $30.00 deposit.  PECO Exh. 3.
9. The complainant did not pay the February 24, 2011 bill.  PECO Exh. 3.
10. On March 4, 2011, the complainant requested termination of service at 1000 Meadow Lane, Apt. 8.  Tr. 27.

11. On March 7, 2011, PECO transferred the complainant’s $8.15 unpaid balance from his prior account for service at 1413 Fanshawe Street to his new account for service at 1000 Meadow Lane, Apt. 8.  Tr. 24, 26; PECO Exhs. 1 & 3. 
12. On March 7, 2011, PECO issued a bill for $147.57 to the complainant for service at 1000 Meadow Lane, Apt. 8 which included the $8.15 balance transferred into his account from his prior address, a past due balance of $66.28 and current charges of $73.14 for usage that occurred between February 23, 2011 and March 4, 2011.  Tr. 26; PECO Exh. 3.  
13. The complainant left an unpaid balance of $147.57 on the account for service to 1000 Meadow Lane, Apt. 8.  Tr. 24; PECO Exh. 3.
14. The complainant subsequently requested service at 1000 Meadow Lane, Apt. 109, Chester, PA  19013.  Tr. 24, 27.  

15. The complainant had electric service at 1000 Meadow Lane, Apt. 109 from March 15, 2011 through February 12, 2013.  Tr. 24, 27; PECO Exhs. 1 & 4.  
16. On April 5, 2011, PECO transferred the complainant’s $147.57 unpaid balance from his prior account for service at 1000 Meadow Lane, Apt. 8 to his new account for service under at 1000 Meadow Lane, Apt. 109.  Tr. 27-28; PECO Exhs. 1, 3 & 4.
17. After the complainant initiated service for 1000 Meadow Lane, Apt. 109 he enrolled in PECO’s Budget Billing Program.  Tr. 28.

18. Budget billing is an average bill based on twelve months of usage.  The amount of the bill is reviewed every four months to ensure that the bill is close to the customer’s average usage.  Tr. 31.

19. On May 31, 2011, the complainant entered into a payment arrangement with PECO on his then balance of $221.68.  Tr. 28; PECO Exh. 4.

20. The complainant’s $221.68 balance was comprised of his prior unpaid balance as well as his balance from his current address.  Tr. 28.
21. On October 19, 2011, the complainant defaulted on his company-issued payment arrangement due to his failure to make a payment by a required due date.  Tr. 29, 36; PECO Exh. 4.

22. On October 31, 2011, PECO reinstated the complainant’s payment arrangement after he made a required payment.  Tr. 29, 36; PECO Exh. 4.

23. On or about February 9, 2012, PECO accepted the complainant into its Customer Assistance Program (CAP).  Tr. 29; PECO Exh. 4.

24. On February 24, 2012, PECO entered into a special payment arrangement with the complainant as part of his admission into the CAP program whereby PECO agreed to forgive 1/12th of the complainant’s $20.60 Pre-Program Arrears each month if he paid his monthly bill on time and in full.  Tr. 29-30; PECO Exh. 4.  
25. As of August 6, 2012, the complainant’s outstanding balance totaled only $1.12.  Tr. 40; PECO Exh. 4.
26. Between August 6, 2012 and October 8, 2012, the complainant made regular, complete and timely payments on his account for service.  Tr. 40; PECO Exh. 4.
27. On October 22, 2012, PECO issued the complainant a $182.88 bill for electric service provided between September 20, 2012 and October 21, 2012.  Payment was due on or before November 13, 2012.  Tr. 41; PECO Exh. 4.
28. The complainant did not pay the October 22, 2012 bill on or before the November 13, 2012 due date.  Tr. 41; PECO Exh. 4.

29. On November 20, 2012, PECO issued the complainant a $347.14 bill for electric service provided between October 21, 2012 and November 19, 2012.  Tr. 41; PECO Exh. 4. 

30. The November 20, 2012 bill was comprised of the complainant’s past due balance, current balance, and late charges and was due on or before December 12, 2012.  Tr. 41; PECO Exh. 4.
31. On December 3, 2012, the complainant made a payment of $182.88 to PECO.  Tr. 41; PECO Exh. 4.

32. On December 21, 2012, PECO issued the complainant a $357.90 bill for electric service provided between November 19, 2012 and December 20, 2012.  This bill was comprised of the complainant’s past due balance, current balance and late charges.  Tr. 41; PECO Exh. 4.

33. The complainant did not pay the December 21, 2012 bill. Tr. 41; PECO Exh. 4.

34. On January 25, 2013, PECO issued the complainant a $613.98 bill for electric service provided between December 20, 2012 and January 24, 2013.  This bill was comprised of the complainant’s past due balance, current balance and late charges.  Tr. 41-42; PECO Exh. 4.

35. The complainant did not pay the January 25, 2013 bill.  Tr. 42; PECO Exh. 4.

36. On February 12, 2013, the Complainant initiated service at his current address, 2604 S. 73rd Street.  Tr. 24, 43; PECO Exhs. 1, 5.

37. On February 13, 2013, PECO issued the complainant a bill for service in the amount of $894.26 for electric service provided to 1000 Meadow Lane, Apt. 109 between January 24, 2013 and February 12, 2013.  This bill was comprised of the complainant’s past due balance and current balance.  Tr. 42; PECO Exh. 4.
38. The complainant did not pay the February 13, 2013 bill from his previous account for service at 1000 Meadow Lane, Apt. 109.  Tr. 42; PECO Exh. 4.

39. On March 14, 2013, PECO transferred the complainant’s $916.60 unpaid balance from his account for service at 1000 Meadow Lane, Apt. 109 to his new account for service at 2604 S. 73rd Street.  Tr. 42-43; PECO Exhs. 1, 4 & 5.
40. On April 24, 2014, the complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS).  Tr. 48; PECO Exh. 6.
41. On October 29, 2014, the BCS issued the complainant a payment arrangement on his then balance of $864.14.  Pursuant to the terms of the payment arrangement the complainant is required to pay his budget payment of $68.00 plus $15.00 towards his arrears.  Tr. 49; PECO Exh. 7.
42. As of the date of the hearing, the complainant’s balance totaled $857.64.  Tr. 49; PECO Exh. 1.
43. As of the date of the hearing, the complainant’s Commission-issued payment arrangement was still active.  Tr. 49.
LIHEAP Cash Grant

44. On April 17, 2014, the Pennsylvania Department of Public Welfare (DPW) issued a Notice to the complainant at his current address informing him that he did not qualify for assistance under the 2013-2014 Low-Income Home Energy Assistance Program (LIHEAP).  Tr. 46-47; PECO Exh. 10.
45. On May 2, 2014, PECO received notification from DPW that the complainant was eligible for a $100.00 cash grant.  Tr. 44; PECO Exh. 5.

46. On May 2, 2014, PECO credited the complainant’s account with the $100.00 cash grant.  Tr. 44; PECO Exh. 5.

47. On May 6, 2014, PECO learned that DPW erroneously attached another customer’s $100.00 LIHEAP cash grant to the complainant’s PECO Account Number.  Tr. 45; PECO Exh. 5.

48. On May 6, 2014, PECO removed the $100.00 cash grant from the complainant’s account and credited it to the correct customer’s account.  Tr. 44-45; PECO Exh. 5.

49. On May 8, 2014, PECO received a notification from DPW that the complainant was eligible for a $500.00 Crisis grant.  Tr. 44; PECO Exh. 5.

50. On May 8, 2014, PECO credited the complainant’s account with the $500.00 Crisis grant.  Tr. 44; PECO Exh. 5.
51. On May 12, 2014, PECO learned that DPW erroneously attached another customer’s $500.00 cash grant to the complainant’s PECO Account Number.  Tr. 45; PECO Exh. 5.

52. On May 12, 2014, PECO removed the $500.00 cash grant from the complainant’s account and credited it to the correct customer’s account.  Tr. 45; PECO Exh. 5.

DISCUSSION
The Public Utility Code, 66 Pa.C.S.A. § 332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S.A. § 332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa.P.U.C. 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa.P.U.C. 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600, 602 (Pa.Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t of Public Welfare, White Haven Center, 480 A.2d 382 (Pa.Cmwlth. 1984).
Incorrect Charges

In his Complaint, the complainant marked the box indicating that there are incorrect charges on his bill.  During the hearing, the complainant explained that the incorrect charges he is challenging occurred while he lived at a prior service address, 1000 Meadow Lane, Apt. 109, Chester, PA  19013.  Complainant argued that he routinely pays his bills on time and in full each month and did so while he lived at this prior service address.  However, although the complainant maintained that he kept current with his bills and could not have amassed any debt at his prior address, he did not offer anything, such as cancelled checks, bank records or payment stubs along with corresponding bills to show that he did keep current with his PECO bills.

Complainant also asserted at the time of the hearing, for the first time, that it is his belief that these charges were the direct result of “foreign wiring” at this prior service address.  However, the only proof that the complainant offered regarding the existence of foreign wiring at this address was a statement purportedly made to him by some person he claimed was an inspector during a visit to his prior service address.  This is hearsay and I cannot use hearsay as the basis of a finding that foreign wiring existed at the complainant’s prior service address.
Hearsay is an out-of-court statement offered in court by a witness to prove the truth of the matter.  Commonwealth v. Harvey, 666 A.2d 1108 (Pa. Super. 1995).  The hearsay rule is not a technical rule of evidence but a fundamental rule of law which must be followed by administrative agencies in hearings when a party seeks to place facts crucial to an issue into the record.  London v. Viridian Energy, Docket No. C-2011-2244309 (Final Order entered March 29, 2012);  C.S. Warthman Funeral Home v. GTE North, Inc., Docket No. C-00924416 (order entered June 4, 1993); Bleilevens v. Commonwealth of Pa., State Civil Service Commission, 312 A.2d 109 (Pa.Cmwlth. 1973).  

In Walker v. Unemployment Compensation Board of Review (Walker), 367 A.2d 366 (Pa.Cmwlth. 1976), the Commonwealth Court established the following rules concerning the use of hearsay in administrative proceedings: 

(1)
Hearsay evidence, properly objected to, is not competent evidence to support the findings of the Board; (2) Hearsay evidence, admitted without objection, will be given its natural probative effect and may support a finding of the Board, if it is corroborated by any competent evidence in the record, but a finding of fact based solely on hearsay will not stand.  [citations omitted]

In this case, the respondent did not raise a hearsay objection to the complainant’s testimony that someone told him foreign wiring existed at his previous service address.  As stated in Walker, this hearsay testimony requires corroborating non-hearsay evidence before I can use that hearsay to make a finding of fact that foreign wiring actually existed at the complainant’s prior service address.  Neither the complainant nor the respondent provided any corroborating, non-hearsay evidence.  I therefore cannot make a finding of fact that foreign wiring existed at the complainant’s prior service address.  

Contrary to the testimony offered by the complainant, respondent’s witness testified and offered evidence to demonstrate that while the complainant resided at 1000 Meadow Lane, Apt. 109, he did not always pay his bills on time, in full, or sometimes even at all.  Respondent’s witness demonstrated that it was the complainant’s poor payment history that directly caused him to accumulate a $916.60 unpaid balance on his account for service at this address.  Lastly, respondent’s witness demonstrated that PECO properly transferred this balance to the complainant’s current account for service on March 14, 2013, shortly after he initiated service at his current address.
  
Since the complainant was not able to demonstrate that these charges are incorrect or that he should not be held responsible for this balance, and also because PECO demonstrated that this balance accumulated because of the complainant’s poor payment history, this portion of the complainant’s Complaint is denied.
LIHEAP Cash & Crisis Grants

Regarding the complainant’s assertion that PECO misappropriated a LIHEAP cash grant, the complainant did not present anything during the hearing to indicate that he had been determined eligible for a LIHEAP cash or crisis grant.  Complainant only argued that PECO notified him of the grants on his bills and that it was clear to him, based upon subsequent bills issued by PECO, that PECO had improperly taken these grants away from him.
PECO’s witness testified that the complainant was correct that $600.00 in LIHEAP cash and crisis grants were credited to his account in May 2014.  However, PECO’s witness further testified that this was done in error due to DPW incorrectly advising PECO that the complainant was eligible for $600.00 in cash and crisis grants.  This error occurred because DPW erroneously placed the complainant’s account number on another LIHEAP applicant’s eligibility determination.  Once this error was discovered, PECO removed the cash and crisis grants from the complainant’s account and placed them with the proper recipients.  Moreover, PECO presented a copy of the decision from DPW informing the complainant that he was ineligible for a LIHEAP cash grant for the 2013-2014 benefit year.  (PECO Exh. 10).
The complainant failed to demonstrate that PECO incorrectly billed him for service at his prior service address or that PECO misappropriated LIHEAP cash or crisis grants to which he was entitled.  Since the complainant failed to meet his burden in this case, his Complaint must be denied in its entirety.   
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and subject matter of this proceeding.  66 Pa.C.S.A. § 701.
2. Pursuant to 66 Pa.C.S.A. § 332(a), the burden of proof in this proceeding is upon the complainant.  66 Pa.C.S.A. § 332(a).
3. Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S. § 704.
4. Complainant failed to sustain his burden of demonstrating that there are incorrect charges on his bill.
5. Complainant failed to sustain his burden of demonstrating that the respondent misappropriated LIHEAP cash and crisis grants to which he was entitled.
ORDER



THEREFORE, 



IT IS ORDERED:

1. That the Complaint of Christopher Marieno against PECO Energy Company at Docket No. F-2014-2456942 is denied; and
2. That the record at Docket No. F-2014-2456942 is marked closed.
Date:
July 17, 2015

/s/







Christopher P. Pell 


Administrative Law Judge
� 	This is a timely appeal of a decision issued by the Commission’s Bureau of Consumer Services on October 29, 2014.


� 	Regarding transfer of accounts, the Commission’s regulation at 52 Pa.Code § 56.16(b) provides that “[i]n the event of discontinuance or termination of service at a residence or dwelling in accordance with this chapter, a public utility may transfer an unpaid balance to a new residential service account of the same customer.”





PAGE  
12

