BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Patrick W. Jones					:
							:
	v.						:		C-2015-2489704
							:
Philadelphia Gas Works	 			:



INITIAL DECISION GRANTING MOTION FOR SUMMARY JUDGMENT 


Before 
David A. Salapa
Administrative Law Judge


INTRODUCTION

[bookmark: _GoBack]		A customer filed a complaint against his utility alleging that there are incorrect charges on his bill and requesting a payment arrangement.  This decision denies the complaint because the customer previously filed a complaint disputing the same charges and settled the previous case.  This decision also denies the customer’s request for a payment arrangement because a portion of the customer’s account balance consists of customer assistance program (CAP) arrearages and the customer has not made reasonable efforts to pay his bills in a timely fashion so as to warrant a payment arrangement on the portion of his account consisting of non-CAP arrearages.

HISTORY OF THE PROCEEDING

On June 26, 2015, Patrick W. Jones (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Philadelphia Gas Works (Respondent).  The complaint alleges that there are incorrect charges on the Complainant’s bill.  

Attached to the complaint is a letter, dated June 2, 2015, stating that the Complainant has been seeking a detailed billing history to explain his account balance of $19,428.89.  According to the June 2, 2015 letter, the Complainant has been arguing with the Respondent about the charges on his bill for years.  The letter alleges that the only explanation that the Respondent has provided for the charges on the Complainant’s bill is that a portion of the bill was transferred to the Complainant’s bill from a previous account.  The Complainant contends this explanation is insufficient.  

The letter also alleges that the Complainant’s income qualifies him for “every program available”.  The letter indicates that the Complainant wants his monthly payments in the Respondent’s CAP reduced to a more reasonable level so that he can reestablish himself in the CAP.

The complaint requests that the Commission direct the Respondent to provide an explanation to the Complainant for the charges on his bill.  In addition, the complaint requests that the Commission order a payment arrangement.

On July 16, 2015, the Respondent filed an answer with new matter in response to the Complainant’s complaint.  The answer admits that the Respondent provides natural gas service to the Complainant at the address shown on the complaint.  

According to the answer, the Complainant established service at his current address on December 4, 2012.    Prior to establishing service at his current address, the Complainant had established service on October 17, 2009 at 816 East Stafford Street.  The service for 816 East Stafford Street had previously been shut off.  The service for 816 East Stafford Street was in the name of Tiffany Jones prior to October 17, 2009.  According to the answer, the Respondent discovered that the Complainant had been linked to the property at 816 East Stafford Street since September 2001 as well as linked to previous addresses with Tiffany Jones.  

The answer alleges that the Commission’s Bureau of Consumer Services (BCS) issued a decision dated December 2, 2009 at BCS No. 2608437.  A copy of the December 2, 2009 decision at BCS No. 2608437 is attached to the answer with new matter and marked as Exhibit A.  The December 2, 2009 decision at BCS No. 2608437 concluded that both Tiffany Jones and the Complainant were responsible for the account balance at 816 East Stafford Street.

The answer states that on September 20, 2012, the Complainant filed a formal complaint with the Commission docketed at C-2012-2325161.  A copy of the complaint at C-2012-2325161 is attached to the answer with new matter and marked as Exhibit B.  The complaint indicates that Tiffany Jones is the wife of the Complainant and that they have lived together since 1996.  

According to the answer, the complaint at C-2012-2325161 was settled on January 8, 2013 by certificate of satisfaction and settlement letter.  The settlement letter indicates that the Respondent agreed to waive $67.75 in late payment charges, reducing the Complainant’s outstanding account balance to $16,156.44.    The settlement letter indicates that the Complainant agreed to enroll in the Respondent’s CAP.  A copy of the certificate of satisfaction and settlement letter is attached to the answer with new matter and marked as Exhibit C.

The answer states that on October 15, 2013, the Complainant enrolled in the Respondent’s CAP.  On November 7, 2014, the Respondent was suspended from the Respondent’s CAP for failure to recertify income eligibility.  

 The answer alleges that BCS issued a decision dated April 1, 2015 at BCS No. 3280992.  A copy of the April 1, 2015 decision at BCS No. 3280992 is attached to the answer with new matter and marked as Exhibit D.  The April 1, 2015 decision at BCS No. 3280992 concluded that the Complainant assumed the balance of $11,928.08 that was transferred from Tiffany Jones’ account when he established service at the current address. 
 
The new matter reiterates the facts set forth above.  The new matter alleges that in the current complaint at C-2015-2489704, the Complainant again alleges incorrect charges on his account and that he has been fighting these charges for years.  The new matter asserts that the Complainant is attempting to litigate again the factual and legal issues previously raised in his complaint at C-2012-2325161.  The new matter argues that the Complainant is precluded from litigating the same factual and legal issues since those issues have been addressed and settled by the parties in the certificate of satisfaction filed at C-2012-2325161.  The answer with new matter requests that the Commission dismiss the Complainant’s complaint.

The Complainant did not file an answer to the Respondent’s new matter.

		Also on July 16, 2015, the Respondent filed a motion for summary judgment requesting that the Commission dismiss the Complainant’s complaint.  The motion for summary judgment states that the issues raised in the Complainant’s complaint have been previously addressed and settled by the parties through the certificate of satisfaction filed at C-2012-2325161.  The motion for summary judgment reiterates the facts set forth in the Respondent’s answer with new matter.  The motion for summary judgment requests that the Commission dismiss the Complainant’s complaint.    

By notice dated July 27, 2015, the Commission notified the parties that it had assigned the case to me as motion judge.  As of the date of this decision, the Complainant has not filed an answer to the motion for summary judgment.  The motion for summary judgment is ready for decision.  For the reasons set forth below, I will grant the motion for summary judgment and dismiss the complaint.

FINDINGS OF FACT

		1.	The Complainant in this case is Patrick W. Jones.

		2.	The Respondent in this case is Philadelphia Gas Works.

		3.	On June 26, 2015, the Complainant filed a complaint against the Respondent.

4.	On July 16, 2015, the Respondent filed an answer with new matter in response to the Complainant’s complaint.

5.	The Complainant did not file an answer to the Respondent’s new matter.

		6.	On July 16, 2015, the Respondent filed a motion for summary judgment.

		7.	The Complainant did not file an answer to the Respondent’s motion for summary judgment.

8.	The Complainant established service at his current address on December 4, 2012.    

9.	Previously, the Complainant had established service on October 17, 2009 at 816 East Stafford Street.  

10.	The service for 816 East Stafford Street was in the name of Tiffany Jones prior to October 17, 2009.  

11.	The Respondent discovered that the Complainant had been linked to the property at 816 East Stafford Street since September 2001 as well as linked to previous addresses with Tiffany Jones.  

12.	BCS issued a decision dated December 2, 2009 at BCS No. 2608437 concluding that both Tiffany Jones and the Complainant were responsible for the account balance at 816 East Stafford Street.

13.	On September 20, 2012, the Complainant filed a formal complaint with the Commission docketed at C-2012-2325161.  

14.	Tiffany Jones is the wife of the Complainant and they have lived together since 1996.  

15.	The complaint at C-2012-2325161 was settled in January 8, 2013 by certificate of satisfaction.  

16.	On October 15, 2013, the Complainant enrolled in the Respondent’s CAP. 
 
17.	On November 7, 2014, the Respondent was suspended from the Respondent’s CAP for failure to recertify income eligibility.  

 18.	BCS issued a decision dated April 1, 2015 at BCS No. 3280992 concluding that the Complainant assumed the balance of $11,928.08 that was transferred from Tiffany Jones’ account when he established service at the current address. 

DISCUSSION

		The Respondent’s motion for summary judgment argues that the Commission should dismiss the Complainant’s complaint because the issues raised in the Complainant’s complaint have been previously addressed and settled by the parties through the certificate of satisfaction filed at C-2012-2325161.  The Commission’s regulation at 52 Pa.Code § 5.102 governs motions for summary judgment.  The Commission’s regulation at 52 Pa.Code § 5.102(a) permits any party to move for summary judgment after the pleadings are closed, but within such time as not to delay a hearing.  A motion for summary judgment must be based on the pleadings, depositions, answers to interrogatories, admissions and supporting affidavits.  52 Pa.Code § 5.102(c).  The presiding officer will grant a motion for summary judgment if the pleadings, depositions, answers to interrogatories, admissions and affidavits show that there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  52 Pa.Code § 5.102(d)(1).

		The moving party bears the burden of showing that no genuine issue of material fact exists and that it is entitled to a judgment as a matter of law.  The Commission must view the record in the light most favorable to the non-moving party, giving that party the benefit of all reasonable inferences.  First Mortgage Co. of Pa. v. McCall, 459 A.2d 406 (Pa.Super. 1983); Mertz v. Lakatos, 381 A.2d 497 (Pa.Cmwlth. 1976).  All doubts as to the existence of a genuine issue of material fact must be resolved against the moving party.  Thomson Coal Co. v. Pike Coal Co., 412 A.2d 466 (Pa. 1979).  Summary judgment will be granted only where the right is clear and free from doubt.

		The non-moving party in a motion for summary judgment must allege facts showing that an issue for trial exists.  First Mortgage Co. of Pa. v. McCall, 459 A.2d 406 (Pa.Super. 1983); Commonwealth v. Diamond Shamrock Chemical Co., 391 A.2d 1333 (Pa.Cmwlth. 1978); Stover v. The United Telephone Co. of Pa., Docket No. C-00923833 (Opinion and Order entered July 21, 1992).  The Commission has interpreted 52 Pa.Code § 5.102(c) in conformity with Rule 1035 (now Rule 1035.2) of the Pennsylvania Rules of Civil Procedure.  South River Power Partners, L.P. v. West Penn Power Company, Docket No. C-00935287 (Opinion and Order entered November 6, 1996).  In civil practice, a non-moving party may not rely solely upon denials in its pleadings, but must submit some materials to establish that a genuine issue of material fact exists.  Nicastro v. Cuyler, 467 A.2d 1218 (Pa.Cmwlth. 1983); Pennsylvania Gas & Water Co. v. Nenna & Frain, Inc., 467 A.2d 330 (Pa.Super. 1983); Geriot v. Council of Borough of Darby, 457 A.2d 202 (Pa.Cmwlth. 1983).

The provision at 52 Pa.Code § 5.102(c) serves judicial economy by avoiding a hearing where no factual dispute exists.  If no factual issue pertinent to the resolution of a case exists, a hearing is unnecessary.  66 Pa.C.S. § 703(a); Lehigh Valley Power Committee v. Pa. Pub. Util. Comm’n, 563 A.2d 557 (Pa.Cmwlth. 1989); Lehigh Valley Power Committee v. Pa. Pub. Util. Comm’n, 563 A.2d 548 (Pa.Cmwlth. 1989); S.M.E. Bessemer Cement, Inc. v. Pa. Pub. Util. Comm’n, 540 A.2d 1006 (Pa.Cmwlth. 1988); White Oak Borough Authority v. Pa. Pub. Util. Comm’n, 103 A.2d 502 (Pa.Super.1954).

The Respondent’s motion for summary judgment contends that the Commission must dismiss the Complainant’s complaint because the issues raised in the Complainant’s complaint have been previously addressed and settled by the parties through the certificate of satisfaction filed at C-2012-2325161.   I will address the Respondent’s contention after providing a brief explanation res judicata and collateral estoppel.  The doctrines of res judicata and collateral estoppel apply to cases brought before the Commission.  O’Toole v. Bell Telephone Company of Pennsylvania, Inc., 77 Pa. PUC 98 (1992).

Res judicata, which is also known as claim preclusion is the concept that a final judgment on the merits by a court of competent jurisdiction will bar any future action on the same cause of action between the parties.  Hopewell Estates, Inc. v. Kent, 646 A.2d 1192 (Pa. Super. 1994).  For the doctrine of res judicata to apply, four conditions must be met: (1) identity of issues, (2) identity of causes of action, (3) identity of persons and parties to the action, and (4) identity of the quality and capacity of the parties suing or sued.  Day v. Volkswagenwerk Aktienqesellschaft, 474 A.2d 1313 (Pa.Super. 1983).

Similar to the doctrine of res judicata is the doctrine of collateral estoppel or issue preclusion.  Collateral estoppel is a doctrine of issue preclusion that seeks to prevent the relitigation of a finally litigated issue of law or fact in a subsequent proceeding between the same parties.  Baker v. Pa. Human Relations Comm’n., 462 A.2d 881 (Pa.Cmwlth. 1983).  For the doctrine of collateral estoppel to apply, four requirements must be met: (1) the issues decided in the prior adjudication are identical to the ones presented in the later action, (2) there was a final judgment on the merits, (3) the party against whom collateral estoppel is asserted was a party or in privity with a party to the prior adjudication, and (4) the party against whom collateral estoppel is asserted had had a full and fair opportunity to litigate the issue in question in the prior action.  Day v. Volkswagenwerk Aktienqesellschaft, 474 A.2d 1313 (Pa.Super. 1983).

In addition, to the doctrines of res judicata and collateral estoppel, the complaint in this case may be barred by Code, 66 Pa.C.S. § 316 which states in part:

Whenever the [c]ommission shall make any rule, regulation, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review.

Having briefly explained the doctrines of res judicata and collateral estoppel and set forth the statute at 66 Pa.C.S. § 316, I will view the factual averments in the complaint in this case as true for purposes of disposing of the motion for summary judgment.  The factual averments in the complaint concerning the accuracy of the Complainant’s bills are that 1) there are incorrect charges on the Complainant’s bill; 2) that the Complainant has been arguing with the Respondent about the charges on his bill for years; and 3) that the only explanation that the Respondent has provided for the charges on the Complainant’s bill in the amount of $19,428.89 is that a portion of the bill was transferred to the Complainant’s bill from a previous account.  

In addition to the facts alleged in the complaint, I must consider the facts alleged in the Respondent’s new matter since the Complainant has admitted those facts by failing to answer the Respondent’s new matter.  The Commission’s regulation at 52 Pa.Code § 5.63(b) states that a party failing to file a timely reply to new matter may be deemed in default and the facts stated in the new matter deemed admitted.  Since the Complainant has not filed an answer to the Respondent’s new matter denying its factual allegations, I will deem the allegations in the Respondent’s new matter admitted, pursuant to 52 Pa.Code § 5.63(b).

The facts alleged in the Respondent’s new matter are:  1) that the Complainant established service at his current address on December 4, 2012; 2) that prior to establishing service at his current address, the Complainant had established service on October 17, 2009 at 816 East Stafford Street; 3)  that the service for 816 East Stafford Street was in the name of Tiffany Jones prior to October 17, 2009; 4) that the Respondent discovered that the Complainant had been linked to the property at 816 East Stafford Street since September 2001 as well as linked to previous addresses with Tiffany Jones; 5) that BCS issued a decision dated December 2, 2009 at BCS No. 2608437 which concluded that both Tiffany Jones and the Complainant were responsible for the account balance at 816 East Stafford Street; 6) that on September 20, 2012, the Complainant filed a formal complaint with the Commission docketed at C-2012-2325161; 7) that Tiffany Jones is the wife of the Complainant and that they have lived together since 1996; 8)  that the complaint at C-2012-2325161 was settled in January 8, 2013 by certificate of satisfaction and settlement letter; 9) that BCS issued a decision dated April 1, 2015 at BCS No. 3280992 which concluded that the Complainant assumed the balance of $11,928.08 that was transferred from Tiffany Jones’ account when he established service at the current address.  These facts are deemed admitted.
 
In order to determine whether the complaint docketed at C-2012-2325161 raised the same issues as the current complaint, I will now review the facts set forth in the prior complaint docketed at C-2012-2325161 and the certificate of satisfaction filed in that  proceeding in order to determine whether the complaint in this case is barred.

The complaint at C-2012-2325161 alleges that a previous investigation of the Complainant’s account indicated that the Complainant was responsible for charges associated with the account of Tiffany Jones.  The complaint acknowledges that the Complainant and Tiffany Jones are husband and wife and have lived together since 1996.  The certificate of satisfaction and settlement letter indicate that the Respondent agreed to waive $67.75 in late payment charges and the Complainant agreed that the total account balance for his current address minus the late payment charges was $16,156.44.  

From this review of the allegations in the complaint at C-2012-2325161, I conclude that the Complainant is attempting to raise the same issues in his current complaint. The current complaint is once again challenging the balance on his account after having acknowledged that he and Tiffany Jones are married, that they have lived together since 1996 and that his current account balance included charges incurred by Tiffany Jones.  These issues were resolved previously in the complaint at C-2012-2325161 by certificate of satisfaction. 
  
		The Commission has previously addressed the issue of whether a complainant can refile the same complaint after failing to timely object to a certificate of satisfaction resolving his or her dispute.  In Reynolds v. PPL Electric Utilities Corporation, Docket No. C-2011-2255268 (Opinion and Order entered January 5, 2012) (Reynolds), the Commission reviewed an initial decision which had dismissed a complaint on the grounds of res judicata, for raising matters previously resolved through a certificate of satisfaction.  While ruling that res judicata was not an appropriate ground for dismissal, since there had been no final judgment on the merits, the Commission found that 66 Pa.C.S. § 316 prohibited a complainant from raising the same issues before the Commission a second time.  

		In its ruling that 66 Pa.C.S. § 316 was applicable, the Commission concluded that a certificate of satisfaction, which was not objected to, and resulted in the closing of the case, conclusively determined that the issues had been resolved to the satisfaction of the complainant.  Accordingly, a complainant could not file another complaint raising the same issues because the issues had already been resolved through the certificate of satisfaction.

		Similarly, in Creehan v. Duquesne Light Company, Docket No. C-2012-2297124, (Opinion and Order entered May 23, 2013) (Creehan), the Commission affirmed its prior ruling in Reynolds, and held that 66 Pa.C.S. § 316 precluded a complainant from raising issues a second time that had been settled in a previous proceeding.  In Creehan, the complainant attempted to relitigate the same issues that he had raised in a prior case.  The complainant in Creehan became dissatisfied with his prior settlement of the issues, but did not object to the certificate of satisfaction filed in the previous action within ten days.

  		In addition, the complainant in Creehan accepted a credit in the settlement of the prior case.  The Commission ruled in Creehan that a complainant cannot accept the prior settlement credit, fail to object to the certificate of satisfaction, and then file a second complaint to pursue the same claims.

		Finally, in Wright v Philadelphia Gas Works, Docket No. C-2013-2368462 (Opinion and Order entered October 23, 2014) (Wright), the Commission followed Reynolds and Creehan and held that where the disputed amounts in the complainant’s complaint had been the subject of prior complaints filed by the complainant and the prior complaints had been resolved through a certificate of satisfaction, the complainant in Wright was precluded by 66 Pa.C.S. § 316 from pursuing the same high bill claims in his current complaint. 

		The Commission’s holdings in Reynolds, Creehan and Wright are controlling on the outcome of this case.  Consistent with Reynolds, Creehan and Wright, the Complainant in this case cannot again raise the high bill claims that were resolved in the proceeding at C-2012-2325161  through a certificate of satisfaction.  The Complainant did not object to the certificate of satisfaction filed in the proceeding at C-2012-2325161, accepted a $67.75 waiver of late fees in the proceeding at C-2012-2325161 then filed the current complaint disputing the same amounts.  The provision at 66 Pa.C.S. § 316 precludes the Complainant from pursuing the same claims that have been conclusively resolved before the Commission through a certificate of satisfaction.  	

The Complainant’s complaint also requests that the Commission order a payment arrangement.  I will view the factual averments in the complaint in this case as true for purposes of disposing of the motion for summary judgment.  The factual averments in the complaint concerning the request for a payment arrangement are: 1) that the Complainant’s income qualifies him for the CAP; and 2) that the Complainant wants his monthly payments in the Respondent’s CAP reduced to a more reasonable level so that he can reestablish himself in the CAP.  

In addition to the facts alleged in the complaint, I must consider the facts alleged in the Respondent’s new matter since the Complainant has admitted those facts by failing to answer the Respondent’s new matter.  The facts alleged in the Respondent’s new matter are:  1) that the Complainant agreed to enroll in the Respondent’s CAP; 2) that on October 15, 2013, the Complainant enrolled in the Respondent’s CAP; and 3) that on November 7, 2014, the Respondent was suspended from the Respondent’s CAP for failure to recertify income eligibility.  

		Taking the factual averments in the complaint and the admitted facts in the new matter together, there is no genuine issue as to a material fact.  The Complainant was enrolled in the Respondent’s CAP.  The Complainant requests a payment arrangement.  The Complainant has an outstanding account balance that consists, in part, of CAP arrearages.  The Commission has no authority to order a payment arrangement for the portion of the Complainant’s account balance that consists of CAP arrearages.  The Responsible Utility Customer Protection Act, 66 Pa.C.S. §§ 1401-1418, mandates this result.

The Responsible Utility Customer Protection Act, 66 Pa.C.S. §§ 1401-1418, applies to this proceeding.  On December 22, 2014, Act 155 of 2014, reenacting the Responsible Utility Customer Protection Act, became effective.  Act 155 changed some provisions to the Responsible Utility Customer Protection Act.  I will incorporate those changes where applicable. 

The Commission has the authority to establish payment arrangements, pursuant to 66 Pa.C.S. § 1405(a), within the strict guidelines set forth in 66 Pa.C.S. § 1405(b).  The statute at 66 Pa.C.S. § 1405(a) states:

(a)	General Rule.-The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The commission is authorized to establish payment arrangements between a public utility, customers and applicants within the limits established by this chapter.

		The Commission may establish a payment arrangement between a public utility and a customer or applicant only within the limits established by 66 Pa.C.S. §§ 1401-1418.  In order to be eligible for a payment arrangement, the Complainant must be a “customer” as defined by 66 Pa.C.S. § 1403.  If the Complainant is not a “customer”, the Commission is not authorized to establish a payment arrangement between him and the Respondent.  The statute at 66 Pa.C.S. § 1403 defines customer as follows:

“Customer.”  A natural person in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested.  The term includes a person who, within 30 days after service termination or discontinuance of service, seeks to have service reconnected at the same location or transferred to another location within the service territory of the public utility.

In this case, the Complainant is a natural person in whose name a residential service account is listed.  While the Complainant is a customer, pursuant to 66 Pa.C.S. § 1403, the Complainant is not entitled to a payment arrangement on his CAP arrearages.  The Commission has no authority to establish a payment arrangement where a customer is enrolled in a utility’s CAP, pursuant to the Responsible Utility Customer Protection Act, 66 Pa.C.S. §§ 1401-1418.  The statute at 66 Pa.C.S. § 1405(c) states as follows:

(c)	Customer Assistance Programs. – Customer assistance program rates shall be timely paid and shall not be the subject of payment arrangements negotiated or approved by the commission.

The statute at 66 Pa.C.S. § 1403, defines a CAP as follows:

A plan or program sponsored by a public utility for the purpose of providing universal service and energy conservation, as defined by Section 2202 (relating to definitions) or Section 2803 (relating to definitions), in which customers make monthly payments based on household income and household size and under which customers must comply with certain responsibilities and restrictions in order to remain eligible for the program.

As set forth in the Respondent’s new matter and deemed admitted, pursuant to 52 Pa.Code § 5.63(b), the Complainant was enrolled in the Respondent’s CAP, based on his income and household size.  The Complainant’s unpaid balance on his account consists, in part, of CAP arrearages.

Since the Complainant was enrolled in the Respondent’s CAP and his unpaid account balance consists, in part, of CAP arrearages, he is not eligible for a payment arrangement on the portion of his account balance consisting of CAP arrearages, pursuant to 66 Pa.C.S. § 1405(c).  

Since the Complainant was suspended from the Respondent’s CAP on November 7, 2014, a portion of the Respondent’s account balance consists of non-CAP arrearages.  The Commission has previously addressed its authority to order a payment arrangement where the customer has a mixed arrearage consisting of both CAP and non-CAP arrearages. 

In Hewitt v. PECO Energy Co., Docket No. F-2011-2273271 (Opinion and Order entered September 12, 2013) (Hewitt), the Commission held that it retained authority to issue a payment arrangement for the non-CAP portion of a mixed arrearage.  The Commission emphasized that the issuance of a payment arrangement was a matter within the Commission’s discretion.  In Hewitt, the Commission determined that the complainant, a former CAP customer, was not entitled to a payment arrangement for her non-CAP arrearages because of her poor payment history and her inability to keep prior payment agreements. 

The Commission explained in Hewitt that bifurcating an arrearage and establishing a payment arrangement would require a utility to place the CAP portion of the arrearage on hold.  As long as the customer complied with the payment arrangement for the non-CAP portion of the arrearage, the utility would be prohibited from terminating service for non-payment of the CAP arrearage.  The Commission concluded that this would not be in the public interest because it would allow a customer to utilize payment arrangements for non-CAP arrearages to avoid payment of CAP bills which are already discounted rates.  The Commission subsequently cited this reasoning as the basis for refusing to order a payment arrangement for the non-CAP portion of a mixed arrearage.  Michail v. PECO Energy Company, Docket No. F-2014-2404586 (Opinion and Order entered January 16, 2015) (Michail).

In this case, the Complainant was suspended from the Respondent’s CAP on November 7, 2014.  The certificate of satisfaction filed January 8, 2013 at C-2012-2325161 indicates that the Complainant agreed that the outstanding account balance at that time was $16,156.44.  When the Complainant enrolled in the Respondent’s CAP on October 15, 2013, the balance of at least $16,156.44 would have become CAP arrearage.  Any amount accrued after the Complainant was suspended from the Respondent’s CAP would be non-CAP arreage.
 Therefore, pursuant to Hewitt, the Commission may, at its discretion, issue a payment arrangement for the non-CAP portion of the Complainant’s arrearage.  

I conclude that the Commission should not exercise that discretion in this case because the Complainant has admitted in his complaint that his account balance as of the date he filed the complaint was $19,428.89.  It appears that since January 8, 2013, the Complainant has accumulated $3,000.00 in arrearages in addition to the balance of $16,156.44 he agreed to in the settlement letter.   

Because of the Complainant’s high unpaid account balance and the additional $3,000.00 in arrearages accumulated since January 8, 2013, I conclude that the Complainant has not made reasonable efforts to pay his bills in a timely fashion and is not entitled to a Commission-ordered payment arrangement on his non-CAP arrearage.  In similar circumstances, the Commission denied a request for a payment arrangement on a mixed CAP-non-CAP arrearage.  Turner v Philadelphia Gas Works, Docket No. C-2013-2388319 (Opinion and Order entered June 19, 2014).  

The material facts in this case regarding the Complainant’s request for a payment arrangement are undisputed and the Respondent is entitled to judgment as a matter of law.  The Respondent’s right to prevail is so clear that a hearing would be a fruitless exercise.

In prior decisions, the Commission has indicated that it disfavors granting motions dismissing complaints filed by pro se complainants.  Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Opinion and Order entered July 14, 1993) (Carlock); Brown v. PECO Energy Company, Docket No. C-2008-2055866 (Opinion and Order entered May 29, 2009) (Brown); Richmond v. PECO Energy Company, Docket No. F-2010-2187305 (Opinion and Order entered December 7, 2011) (Richmond).  In Carlock, Brown, and Richmond, the Commission indicated that a complaint filed by a pro se complainant should not be dismissed until the complainant has the opportunity to orally explain his or her position at a hearing.  The complaints in Carlock, Brown, and Richmond did not raise the issue of the Commission’s authority to order a payment arrangement for CAP arrearages.  However, in Neibauer v. PECO Energy Company, Docket No. C-2010-2179572 (Final Order entered July 7, 2011) (Neibauer), Bearden v. PECO Energy Company, Docket No. F-2013-2393197 (Final Order entered April 1, 2014) (Bearden) and White v. PECO Energy Company, Docket No. C-2014-2426792 (Final Order entered November 12, 2014) (White), the Commission granted motions for judgment on the pleadings and dismissed the complaints where the complaints raised the issue of the Commission’s authority to order a payment arrangement for CAP arrearages.

Since the complaint in this case raises the same issue as the complaints in Neibauer, Bearden and White, I find the decisions in Neibauer, Bearden and White to be more persuasive than the decisions in Carlock, Brown, and Richmond.  Because the Complainant in this case has not filed an answer to the Respondent’s new matter denying its factual allegations, he has admitted that a substantial portion of his unpaid account balance consists of CAP arrearages.  As stated above, 66 Pa.C.S. § 1405(c) prohibits the Commission from ordering a payment arrangement on CAP arrearages.  In these circumstances, giving the Complainant the opportunity to explain his position at a hearing would be a fruitless exercise.

In summary, the Complainant’s complaint is barred by 66 Pa.C.S. §316.  In addition, the Commission should not exercise its discretion to order a payment arrangement where the Complainant’s account balance exceeds $19,000.00 and at least $16,000.00 of that balance consists of CAP arrearages.  I will therefore deny the complaint.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 702.

		2.	The Commission’s regulations provide for motions for summary judgment.  52 Pa.Code § 5.102.

		3.	A motion for summary judgment must be based on the pleadings, depositions, answers to interrogatories, admissions and supporting affidavits.  52 Pa.Code § 5.102(c).  

		4.	A motion for summary judgment will be granted if the pleadings, depositions, answers to interrogatories, admissions and affidavits show that there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  52 Pa.Code § 5.102(d)(1).

		5.	A complainant will be prohibited from raising the same issues before the Commission a second time.  66 Pa.C.S. 316.

6.	The Responsible Utility Customer Protection Act, 66 Pa.C.S. §§ 1401‑1418, applies to this proceeding.

7.	The Commission is authorized to establish a payment arrangement between a public utility and a customer.  66 Pa.C.S. § 1405(a).

		8.	The Commission has no authority to order a payment arrangement for a customer enrolled in a CAP.  66 Pa.C.S. § 1405(c).

9.	It is just, reasonable and in the public interest that the complaint filed at Docket No. C-2015-2489704 is dismissed without hearing.



ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the motion of Philadelphia Gas Works for summary judgment at Docket No. C-2015-2489704 is hereby granted.

		2.	That the complaint of Patrick W. Jones against Philadelphia Gas Works at Docket No. C-2015-2489704  is hereby denied.

		3.	That the docket at Docket No. C-2015-2489704 is marked closed.


Dated:	August 6, 2015							/s/			
							David A. Salapa
							Administrative Law Judge
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