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OPINION AND ORDER
BY THE COMMISSION:
Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the additional information submitted by Philadelphia Gas Works (PGW) (PGW Informational Filing) in accordance with our Tentative Opinion and Order entered on June 17, 2014 (June 17th Tentative Opinion and Order), in regard to the above-captioned proceeding. [footnoteRef:1]  On July 24, 2014, Danielle Douglas (Complainant) filed a response to the PGW’s additional information.  For the reasons stated below, we shall address the additional information submitted by PGW and the Complainant’s response, and direct the Company to provide a further refund to the Complainant, consistent with this Opinion and Order. [1: 	 	Our June 17th Tentative Opinion and Order granted the Exceptions of the Complainant, in part, modified the ALJ’s Initial Decision and directed PGW to provide additional information concerning the Complainant’s gas meter.  In that order, we explained that the record did not contain any information regarding how the bill adjustment in this case was calculated or when the Complainant’s meter was last tested pursuant to 52 Pa. Code § 59.21.  We therefore directed that if the Complainant and BCS agree with or do not file a response to PGW’s submissions, the June 17th Tentative Opinion and Order will become final without further Commission action and PGW must then refund the appropriate billing adjustment to the Complainant.  However, if the Complainant or BCS filed a response to PGW’s submissions, we noted that we will issue a final Opinion and Order addressing any response.] 


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

On March 8, 2010, the Complainant filed a Formal Complaint (Complaint) against PGW, alleging that there were incorrect charges on her bill and that PGW’s bills for gas service to her second floor apartment were significantly higher than those for her first floor apartment.  The Complaint was a timely appeal of a decision rendered on the Complainant’s informal complaint by the Commission’s Bureau of Consumer Services (BCS) at BCS Case No. 2358307.  PGW filed an Answer on March 31, 2010, in which it denied the allegations within the Complaint.  PGW noted that the Complainant’s service is equipped with an automatic meter reading device and her bills are based on actual gas usage.  Answer at 2.

	Administrative Law Judge (ALJ) Mark A. Hoyer conducted an initial telephonic hearing on May 10, 2011.  The Complainant appeared pro se.  PGW was represented by counsel who offered an oral motion for a continuance of the hearing to allow the Parties to arrange a date and time for a meter exchange so that PGW could test the meter for the second floor apartment.  The continuance was granted by the ALJ.[footnoteRef:2]   No exhibits were offered at the initial hearing and only the Complainant, appearing pro se, testified. [2: 	Ms. Douglas paid $10.00 for a meter test that had not been performed prior to the hearing. Tr. at 24-25.  Since this Complaint was a “high bill complaint,” the ALJ wanted the meter test to be performed, reviewed by the Parties, and possibly included in the record so as to create a complete record.  The Parties agreed.] 


ALJ Hoyer conducted a further telephonic hearing on October 6, 2011.  The Complainant appeared pro se and again testified on her own behalf.  She did not call any additional witnesses or offer any exhibits.  PGW was represented by counsel and presented the testimony of one witness.  PGW offered ten exhibits that were marked and admitted as PGW Exhibit 1 through and including PGW Exhibit 10.  The hearings generated transcripts of 125 pages.  No briefs were filed.  The hearing record was closed by Interim Order dated November 2, 2011. 

In his Initial Decision (I.D.) issued on February 2, 2012, ALJ Hoyer sustained the Complaint.  The ALJ found that the Complainant met her burden of proving that she was overcharged for gas service provided by PGW because her gas meter was found to be 2.4% fast.  As such, the ALJ directed PGW to recalculate the Complainant’s monthly bills for gas usage and refund the meter testing fee it charged the Complainant.  I.D. at 10-11.

		On March 10, 2012, the Complainant filed Exceptions to the Initial Decision.  Replies to Exceptions were filed by PGW on March 26, 2012.  

		As noted, our June 17th Tentative Opinion and Order granted the Exceptions of the Complainant, in part, modified the ALJ’s Initial Decision and directed PGW to provide additional information concerning the Complainant’s gas meter.  PGW filed the additional information requested in the June 17th Tentative Opinion and Order and the Complainant filed a response to PGW’s Informational Filing.

Background

ALJ’s Initial Decision

In his Initial Decision, ALJ Hoyer found that when PGW tested the Complainant’s gas meter for the second floor apartment, the meter registered 2.4% fast. The ALJ referenced Section 59.22(a) of the Commission’s Regulations, 52 Pa. Code § 59.22(a), entitled, “Adjustment of bills for meter error,” which provides as follows:
[bookmark: 59.22.] (a)  Fast meters. If, upon test of a meter, it is found to have an average error of more than 2.0% fast, the public utility shall refund to or credit the customer for the overcharge, based upon what the meter would have registered had it not been fast or slow for a period equal to 1/2 the time elapsed since the last previous test, but not to exceed 12 months or 1/2 the period of occupancy of the premises by the customer, whichever is less. If the period of registration error may be definitely fixed, the overcharge shall be computed for the period. If the meter has not been tested under §59.21 (relating to meter tests), the period for which it has been in service beyond the regular test period shall be included in computing the refund.  
I.D. at 7.

		In light of the above, the ALJ concluded that PGW must recalculate the Complainant’s bill for gas service based upon the fast meter test results obtained on May 31, 2011, and credit her account in accordance with Section 59.22(a).  The ALJ noted that while PGW did adjust the Complainant’s bill for gas usage by crediting her account in the amount of $71.75 on June 9, 2011, it did not offer any evidence at the hearing regarding how it calculated that amount.  The ALJ directed PGW to issue the Complainant a new bill showing the resulting adjustment and the supporting calculations on which the adjustment was based.  I.D. at 7-8.

Additionally, the ALJ recommended that PGW credit the Complainant’s account in the amount it charged her to test the meter because the meter was found to be 2.4% fast.  The ALJ referenced Section 59.21(f)(1) of the Commission’s Regulations, 52 Pa. Code § 59.21(f)(1), which provides as follows:

 (1)  If a customer requests, in writing, a test of the accuracy of the meter through which gas service is supplied and the meter is not due for periodic test, the public utility shall notify the customer of the conditions under which the test will be made by the utility or by a referee. If the customer then requests the utility to proceed with the test and remits an amount equal to the scheduled cost of a referee test, the utility shall make the test promptly. If, when tested, the meter is found to be more than 2.0% fast or slow, the testing fee shall be promptly refunded to the customer.  

I.D. at 8.

The ALJ found that the Complainant established a prima facie case and met her burden of proof that she was overcharged for gas utility service provided by PGW because her gas meter was found to be 2.4% fast.  As a result, the ALJ concluded that the Complainant was entitled to relief because she met the standard set forth in Waldron v. Philadelphia Electric Co., 54 Pa. P.U.C. 98 (1980).  Therefore, the ALJ recommended that the Complaint be sustained and that PGW be ordered to recalculate the Complainant’s monthly bills and to refund the meter testing fee.  Additionally, the ALJ recommended that PGW issue a new bill to the Complainant and provide a copy of such to BCS “within thirty days of the date of this Order.”  I.D. at 10, 11.

Exceptions and Replies

In her Exceptions, the Complainant asserted that the refund PGW computes should include the period from 2007 through the date of the meter exchange.  The Complainant averred that, although she did not request a meter test, she believed that the period for which the meter had been in service beyond the regular test period should be included in computing the refund.  Exc. at 1.

In its Replies to Exceptions, PGW stated that, based on the meter test results, it calculated the amount that would be due the Complainant pursuant to 52 Pa. Code § 59.22(a).  According to PGW, this recalculation of the Complainant’s bill for the most recent twelve months resulted in a credit of $71.75.  PGW averred that the record does not reflect that this calculation violates the Code, but indicated that it would research the history of the testing of the meter pursuant to 52 Pa. Code § 59.21(a) in its compliance with the Initial Decision.  R. Exc. at 3. 

June 17th Tentative Opinion and Order

In our June 17th Tentative Opinion and Order we granted the Complainant’s Exceptions, in part, and modified the ALJ’s Initial Decision.  We agreed with the ALJ’s determination that the Complainant proved by a preponderance of the evidence that she was overcharged for gas utility service by PGW because her gas meter was operating 2.4% fast.  As a result, we also agreed with the ALJ that PGW should recalculate the Complainant’s bill in accordance with 52 Pa. Code § 59.22(a) and refund the meter testing fee paid by the Complainant in accordance with 52 Pa. Code § 59.21(f)(1).  However, we further concluded that the record did not contain any information regarding how the bill adjustment was calculated or when the Complainant’s meter was last tested pursuant to 52 Pa. Code § 59.21.  June 17th Tentative Opinion and Order at 11.  As a result, we directed PGW to file with the Commission and serve on the Complainant and BCS the following information:  (1) the class of the Complainant’s meter; (2) when the meter was last tested; (3) the appropriate billing adjustment done in accordance with Section 59.22(a) of our Regulations; and (4) the supporting calculations of the billing adjustment.  We directed that if the Complainant and BCS agree with or do not file a response to PGW’s submissions, the June 17th Tentative Opinion and Order will become final without further Commission action and PGW must then refund the appropriate billing adjustment to the Complainant.  However, if the Complainant or BCS filed a response to PGW’s submissions, we noted that we will issue a final Opinion and Order addressing any response.  Id.  Since the Complainant filed a response to the information submitted by PGW, we shall address those concerns in this Opinion and Order.

Discussion
 
Before addressing the PGW Informational Filing, we note that any issue that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

In the PGW Informational Filing submitted in response to our June 17th Opinion and Order, PGW stated that the Complainant’s meter was a Class “A” Residential meter and that this meter was last tested after it was removed from service at the Complainant’s address on May 27, 2011.  PGW notes that the meter was subsequently placed at another service address and was tested again on February 27, 2012.  PGW avers that the appropriate billing adjustments in accordance with 52 Pa. Code § 59.22 (a) have been made on the Complainant’s account and are shown in Appendix 2 attached to its Informational Filing.  PGW states that the supporting calculations of the billing adjustments are shown in attachment Appendix 3.  According to PGW, it adjusted the Complainant’s account to reflect the refund of the $10 meter test fee and to reflect two adjustments, $71.75 and $1.13, for the fast meter test result.  PGW Informational Filing at 1.

In her Replies to PGW’s Informational Filing, the Complainant first contends that Section 59.21 of the Commission’s Regulations, 52 Pa. Code § 59.21, governs meter tests and contains the standard test schedules for meters, depending on the class of the meter.  The Complainant points out that the documentation provided by PGW within the Company’s Appendix 1 reflects that the last meter test conducted prior to May 27, 2011, on her meter was August 6, 1996.  The Complainant avers that PGW provided no documentation in its Informational Filing that is informative of the standard test schedules.  According to the Complainant, Section 59.22 of the Commission’s Regulations, 52 Pa. Code § 59.22, requires that the period from which the meter had been in service beyond the regular test period should be included in computing the refund.  Replies to PGW Informational Filing at 1.

Next, the Complainant asserts that calculations of the billing adjustments should be based on Section 59.21 of the Commission’s Regulations, 52 Pa. Code § 59.21.  The Complainant alleges that she was persistent in rectifying this ongoing issue in spite of PGW stating throughout the process that there were not any issues.  Accordingly, the Complainant submits that the billing adjustments should not be based on 52 Pa. Code § 59.22.  Replies to PGW Informational Filing at 2. 

Upon our review of PGW’s Informational Filing, the Complainant’s Replies thereto and the applicable law, we find that the billing adjustments made by PGW to the Complainant’s account, calculated over a one year period, are insufficient.  Pursuant to our Regulations in Section 59.21(b), 52 Pa. Code § 59.21(b), the standard test schedule for a Class A natural gas meter is eight years.[footnoteRef:3]  According to the information submitted by PGW, the last two times it tested the Complainant’s meter was on August 6, 1996, and May 31, 2011, a period lapse of nearly fifteen years.  The time period over which a utility must refund a customer for a meter error is governed by Section 59.22 of our Regulations, 52 Pa. Code §59.22.  Therein, it is stated that “[i]f the meter has not been tested under § 59.21 (relating to meter tests), the period for which it has been in service beyond the regular test period shall be included in computing the refund.”  Based upon the facts of this proceeding, the Complainant’s meter was in service almost seven years beyond the regular test period.  However, since the Complainant did not become a PGW customer until December 7, 2006, the appropriate refund to the Complainant should be determined from that starting point until May 31, 2011, the date the meter was tested and found to be 2.4% fast.  [3:  	On August 29, 2014, PGW filed a request with the Commission seeking permission to establish a twenty-year meter testing period for Class A meters based on nine years of Class A meter testing data from 2004 to 2012 from a Commission-approved pilot program.  That request is currently pending consideration at the Commission at Docket No. M-00021612. ] 


Accordingly, within thirty days of the entry date of this Opinion and Order, we shall direct PGW to file with the Commission and serve on the Complainant and the BCS, in writing, the following information:  (1) the appropriate billing adjustment done in accordance with Section 59.22(a) of our Regulations for the period from December 7, 2006, until May 31, 2011; and (2) the supporting calculations of the billing adjustment.  We further shall direct PGW to refund the Complainant that amount less the amount of $72.88 ($71.75 plus $1.13) that previously was refunded.

Conclusion

Based upon the foregoing discussion, we shall direct the Philadelphia Gas Works to recalculate the appropriate refund to the Complainant, and refund that amount to the Complainant, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1. That the Exceptions of Danielle Douglas to Administrative Law Judge Mark A. Hoyer’s Initial Decision, which was issued on February 2, 2012, are granted, in part, consistent with this Opinion and Order.

2.	That the Initial Decision of Administrative Law Judge Mark A. Hoyer is adopted, as modified by this Opinion and Order.

3.	That the Formal Complaint filed by Danielle Douglas against Philadelphia Gas Works, at Docket No. F‑2010-2164009 is sustained, consistent with this Opinion and Order.

4.	That Philadelphia Gas Works shall recalculate Complainant’s monthly bills for gas usage in accordance with 52 Pa. Code §59.22(a) and provide an additional refund to the Complainant; and provide detailed supporting calculations for the additional refund within thirty (30) days of the date of this Opinion and Order.  A copy of this recalculated refund and supporting calculations shall be served on the Commission’s Bureau of Consumer Services.   

5.	That the record in this proceeding is reopened pursuant to 52 Pa. Code § 5.571(d)(2) for the limited purpose of the reception of the further evidence required within Ordering Paragraph Number 4. 

		6.	That once the further evidence required within Ordering Paragraph Number 4 is received, this proceeding shall be marked closed.



[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary
(SEAL)

ORDER ADOPTED:  August 20, 2015 

[bookmark: _GoBack]ORDER ENTERED: August 20, 2015
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