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OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed on April 30, 2015, by the Dauphin County Industrial Development Authority (DCIDA) to the Initial Decision of Administrative Law Judge (ALJ) David A. Salapa, issued on April 10, 2015.  The Initial Decision, inter alia, granted PPL Electric Utilities’ (PPL or Company) preliminary Cross Motion for Judgment on the Pleadings.  Replies to Exceptions were filed by PPL on May 11, 2015.  For the reasons set forth herein, we shall deny the Exceptions and adopt the ALJ’s Initial Decision.

Background

In 2009, DCIDA began the planning and development process to construct a solar energy facility within the service area of PPL in Dauphin County.  DCIDA built the solar facility in two phases.  In October 2011, it completed and began operating Phase I, which had approximately one megawatt (MW) of generating capacity.  DCIDA completed and began operating Phase II in October 2013. Phase II added approximately one MW of generating capacity to the facility, which now has slightly more than two MW of generating capacity.  Complaint at 6.[footnoteRef:1]  [1:  	As explained, infra, DCIDA filed a Formal Complaint against PPL on October 3, 2014.  ] 


At its solar facility, DCIDA is a Small General Service 1 (GS-1) customer of PPL and has been a net metering customer of PPL since October 2011.  In April 2013, DCIDA elected to participate in the time of use (TOU) default service price option offered by PPL.  For the period June 1, 2013 to May 31, 2014, DCIDA supplied more energy (kWh) to PPL than the Company provided to DCIDA.  Complaint at 6-7.  DCIDA received approximately $246,000 for its 1,792,000 kWh of excess accumulated kWh over the twelve-month period based on a weighted average price to compare (PTC) of $0.13736 per kWh. [footnoteRef:2]  PPL R. Exc. at 3.  [2:  	In its Answer to DCIDA’s Motion for Judgment on the Pleadings (PPL Answer to Motion), PPL explained that upon further investigation, it determined that DCIDA began receiving service under the TOU option in July 2013, and for the month of June 2013, it was served under a net metering rate without a TOU option.  PPL Answer to Motion at 2.  ] 


The PTC that applied to DCIDA’s surplus energy was derived from a weighted average of the on-peak PTC rate for GS-1 customers of $0.15389 per kWh and the corresponding off-peak PTC of $0.11588 per kWh.  PPL explained that during the twelve-month period there were a total of 3,024 on-peak hours and 5,736 off-peak hours, which equates to thirty-five percent on-peak hours and sixty-five percent off-peak hours.  PPL submitted that the thirty-five percent and sixty-five percent weights were applied to the on-peak and off-peak PTCs to yield a weighted average PTC of $0.12918.  Applying PPL’s Transmission Service Charge and State Tax Adjustment Surcharge to the weighted average PTC resulted in the weighted PTC of $0.13736.  PPL R. Exc. at 3.  

PPL no longer directly offers a TOU rate option and instead utilizes electric generation suppliers (EGS) to offer a TOU rate option.  See Petition of PPL Electric Utilities Corporation for Approval of a New Pilot Time-of-Use Program, Docket No. P‑2013-2389572 (Order entered September 11, 2014) (September 2014 TOU Order).  Consequently, PPL reported that it no longer provided compensation to net metering customers with a TOU option.  PPL Answer to Motion at 17.[footnoteRef:3]   [3:  	As explained, infra, PPL filed an Answer to DCIDA’s Motion for Judgment on the Pleadings.  
] 


History of the Proceeding

On October 3, 2014, DCIDA filed a Formal Complaint with the Commission (Complaint) alleging, inter alia, that PPL is engaging in a “systematic and illegal process” whereby TOU net metering customers, including DCIDA, are not being properly compensated for their kWh received by PPL in excess of the kWh delivered by the Company to the customer.  Complaint at 1.  DCIDA opined that the Commission interprets Section 75.13 of its Regulations, 52 Pa. Code § 75.13, as requiring the end-of-year compensation to customer-generators to be calculated using a weighted average of the PTC rates that were in effect when the monthly excess generation was delivered to PPL.  Id. at 2. 

DCIDA averred that PPL is not valuing unused accumulated kWh on a monthly or actual basis.  Complaint at 3.  DCIDA argued that PPL’s thirty-five percent on-peak and sixty-five percent off-peak calculations are not reasonable for its solar facility which can “(generally speaking) only generate electricity during daylight hours.”  Id. at 4.  DCIDA submitted that those hours largely fall within PPL’s on-peak TOU rates and the Company’s weighted average calculations artificially depress the calculated price PPL is willing to pay DCIDA.  Id.    

As relief, DCIDA recommended that the Commission determine and declare that PPL’s conduct violates the Alternative Energy Portfolio Standards (AEPS) Act, 73 P.S. §§ 1648.1 et. seq., the Commission’s Regulations and Commission Orders.  DCIDA requested that: (1) PPL be directed to apply refunds to DCIDA and other similarly-affected customer generators in accordance with Commission Regulations; (2) PPL’s tariff provisions be deemed “inoperative and superseded”; (3) PPL be required to revise its tariff; and (4) PPL cease and desist from calculating compensation in a manner inconsistent with the Commission’s Regulations, AEPS Act and Commission Orders.  Complaint at 13-15. 

On November 18, 2014, PPL filed an Answer and New Matter (PPL Answer to Complaint).  PPL argued, inter alia, that it calculated its compensation to DCIDA for excess generation on a weighted average basis in compliance with the terms of its Commission-approved tariff.  PPL Answer to Complaint at 6.  PPL’s New Matter submitted that, as a matter of law, PPL’s Commission-approved tariff may operate prospectively only, and cannot apply retroactively.  Therefore, PPL argued that any request for prior period refunds must be denied.  Id. at 8. 

On December 8, 2014, DCIDA filed a Reply to PPL’s New Matter (DCIDA Reply to New Matter).  DCIDA argued that the Commission has the power to issue refunds, reparations and other remedies based on conduct that violates the requirements of the AEPS Act, Commission Regulations and the Commission’s Orders.  DCIDA Reply to New Matter at 2. 

On February 3, 2015, DCIDA filed a Motion for Judgment on the Pleadings (DCIDA Motion).  DCIDA argued that there are no material facts in dispute and that it is entitled to judgment as a matter of law.  As discussed, infra, DCIDA averred that the Commission has already decided the legal issues presented in this matter and did so in its favor.  DCIDA Motion at 4.  

On February 23, 2015, PPL filed its Answer to Motion wherein it argued that DCIDA has not met its burden to prove that it is entitled to a judgment as a matter of law because DCIDA has not shown that PPL’s payment for excess generation was contrary to its Commission-approved tariff.  PPL also averred that DCIDA failed to show that there are not genuine issues as to material facts relevant to its Complaint.  PPL contended that DCIDA offered no evidence regarding the time (on-peak and off-peak) that excess generation was generated during the annual period at issue.  PPL opined that DCIDA has not proven facts necessary to support its claim, and on that basis alone, DCIDA’s Motion should be dismissed.  PPL Answer to Motion at 4-5.  PPL also noted that in September 2014, the Commission-approved PPL’s Pilot TOU Program to utilize EGSs to fulfill its obligations to offer a TOU rate option to default service customers.  As a result, PPL explained that it no longer provides compensation to net metering customers with a TOU option and opined that DCIDA’s request for prospective relief is moot.  PPL Answer to Motion at 17. 

Also on February 23, 2015, PPL filed a Cross Motion for Judgment on the Pleadings (PPL Cross Motion) in which PPL argued that there are no disputed issues of material facts that would prevent resolution of the Cross Motion in PPL’s favor.  PPL requested that its Cross Motion be granted and DCIDA’s Complaint be dismissed in its entirety with prejudice.  PPL Cross Motion at 4.  

By Motion Judge Assignment Notice dated February 24, 2015, the Parties were notified that ALJ Salapa was assigned to resolve any issues which may arise during the preliminary phase of the proceeding.

On March 16, 2015, DCIDA filed an Answer to the PPL’s Cross Motion.  (DCIDA Answer to Cross Motion).  DCIDA argued that PPL is not entitled to judgment on the pleadings because it has failed to demonstrate that it has properly compensated DCIDA for its excess generation and that DCIDA is seeking a retroactive change to Commission-made rates.  DCIDA Answer to Cross Motion at 4-7.  

By Initial Decision issued April 10, 2015, the ALJ granted PPL’s Cross Motion, denied DCIDA’s Motion and dismissed the Complaint.  I.D. at 13.  As discussed, supra, DCIDA filed Exceptions to the Initial Decision on April 30, 2015, and PPL filed Replies to Exceptions on May 11, 2015.

Discussion

Legal Standards

As explained by the ALJ, the Commission’s Regulation at 52 Pa. Code § 5.102 governs motions for judgment on the pleadings.  The Commission’s Regulation at 52 Pa. Code § 5.102(a) permits any party to move for summary judgment after the pleadings are closed, but within such time as not to delay a hearing.  A motion for summary judgment must be based on the pleadings, depositions, answers to interrogatories, admissions and supporting affidavits.  52 Pa. Code § 5.102(c).  The presiding officer will grant a motion for summary judgment if the pleadings, depositions, answers to interrogatories, admissions and affidavits show that there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  52 Pa. Code § 5.102(d)(1).  The provision at 52 Pa. Code § 5.102(d) serves judicial economy by avoiding a hearing where no factual dispute exists.  If no factual issue pertinent to the resolution of a case exists, a hearing is unnecessary.  66 Pa. C.S. § 703(a); Lehigh Valley Power Committee v. Pa. PUC, 563 A.2d 557 (Pa. Cmwlth. 1989); S.M.E. Bessemer Cement, Inc. v. Pa. PUC, 540 A.2d 1006 (Pa. Cmwlth. 1988); White Oak Borough Authority v. Pa. PUC, 103 A.2d 502 (Pa. Super. 1954).  

Initial Decision

As a preliminary matter, we note that the ALJ issued fifteen Findings of Fact and reached four Conclusions of Law.  I.D. at 5-7 and 13.  We will adopt the Findings of Fact and Conclusions of Law unless they are overruled expressly or by necessary implication.

In his Initial Decision, the ALJ agreed with PPL that its tariff clearly and unambiguously established how compensation is to be paid to net metering customers with a TOU option.  The ALJ further concurred that because PPL compensated DCIDA in accordance with its tariff, DCIDA is not entitled to further compensation.  I.D. at 7-8.  Both Parties and the ALJ presented the relevant portions of the PPL’s tariff provision entitled “Net Metering for Renewable Customer-Generators”[footnoteRef:4] as follows: [4:  	PPL explained that this tariff provision was part of Supplement No. 118 to Tariff Pa. P.U.C. No. 201 which proposed a general rate increase at Docket No. R-2012-2290597 (2012 Rate Proceeding).  PPL stated that following a fully-litigated proceeding, the Commission entered an Order on December 28, 2012, ruling on all issues in the case.  PPL submitted that, as part of the Order, this tariff provision was approved by the Commission.  PPL Answer to Complaint at 1-2. ] 


BILLING PROVISIONS:

The following billing provisions apply to customer-generators in conjunction with service under applicable Rate Schedules RS, GS-1, GS-3, or LP-4.

1.	The customer-generator will receive a credit for each kilowatt-hour received by the Company up to the total amount of electricity delivered to the Customer by the Company during the billing period at the full retail rate consistent with Commission regulations.  If a customer generator supplies more electricity to the Company than the Company delivers to the customer-generator in a given billing period, the excess kilowatt hours shall be carried forward and credited against the customer-generator’s usage in subsequent billing periods at the full retail rate.  Any excess kilowatt hours will continue to accumulate until the end of the PJM planning period ending May 31 of each year.  On an annual basis consistent with the PJM planning period, the Company will compensate the customer-generator for kilowatt-hours received from the customer-generator in excess of the kilowatt hours delivered by Company to the customer-generator during the preceding year at the Company’s Rate Schedule Price To Compare consistent with Commission regulations.  For eligible customer-generators with a TOU rate provision, a weighted average of the on-peak and off-peak hours will be used to derive the Company’s Price to Compare for that Rate Schedule.  The customer-generator is responsible for the customer charge, demand charge and other applicable charges under the applicable Rate Schedule.

I.D. at 8; PPL Answer to Motion at 2-3; DCIDA Exc. at 4. 

The ALJ explained that as a tariff, PPL’s net metering provision is part of a set of operating rules imposed by the Commission that each public utility must follow in order to provide service to its customers.  I.D. at 10, citing PPL Electric Utilities Corp. v. Pa. PUC, 912 A.2d 386 (Pa. Cmwlth. 2006).  The ALJ stated that each public utility must file a copy of its tariff with the Commission setting forth its rates, services, rules, regulations and practices so that the public may inspect its contents.  I.D. at 10, citing 66 Pa. C.S. §1302; 52 Pa. Code §53.25; Philadelphia Suburban Water Co. v. Pa. PUC, 808 A.2d 1044 (Pa. Cmwlth. 2002).  The ALJ noted that public utility tariffs must be applied consistent with their language and public utility tariffs have the force and effect of law and are binding on the public utility and its customers.  I.D. at 10, citing Pennsylvania Electric Co. v. Pa. PUC, 663 A.2d 281 (Pa. Cmwlth. 1995).  The ALJ also stated that the Commission has no authority to allow a public utility to deviate from its tariff even where the Commission concludes it is in the public interest.  I.D. at 10, citing Philadelphia Suburban Water Co. v. Pa. PUC, 808 A.2d 1044 (Pa. Cmwlth. 2002). 

As noted, supra, the Commission-approved PPL’s net metering tariff provision following a fully litigated proceeding by Order entered December 28, 2012, at Docket No. R-2012-2290597 (December 2012 Rate Case Order).  The ALJ reasoned that since no party to the proceeding at R-2012-2290597 appealed the portion of the December 2012 Rate Case Order approving the tariff, PPL’s net metering tariff therefore has the force and effect of law and is binding on both PPL and DCIDA.  I.D. at 11. 

The ALJ submitted that tariff provisions previously approved by the Commission are prima facie reasonable.  I.D. at 10, citing Zucker v. Pa. PUC, 437 A.2d 1067 (Pa. Cmwlth. 1981).  The ALJ opined that a complainant seeking to evade the effect of an existing tariff provision carries a very heavy burden of proving that the facts and circumstances leading to the creation of the tariff provision have changed so drastically as to render the application of the tariff provision unreasonable.  I.D. at 10, citing Shenango Twp. v. Pa. PUC, 686 A.2d 910 (Pa. Cmwlth. 1996).  The ALJ concluded that DCIDA has not done this.  I.D. at 11

The ALJ submitted that, rather than allege facts or circumstances that have changed since the creation of the net metering tariff approved by the December 2012 Rate Case Order, DCIDA’s Complaint and Motion asserted that PPL’s application of the tariff conflicts with the Commission’s Regulations implementing the AEPS Act, and the AEPS Act itself by failing to compensate DCIDA for the full retail value of the energy it has produced.  I.D. at 11. 

The ALJ stated that, according to DCIDA, PPL’s calculation of DCIDA’s compensation using a weighted average does not accurately reflect the conditions at DCIDA’s solar farm since the solar farm only generates electricity during daylight hours.   I.D. at 11.  The ALJ observed that DCIDA raised these same arguments in the proceeding that addressed PPL’s Petition for Approval of a New Pilot Time-of-Use Program.  The ALJ submitted that since PPL’s net metering tariff was not before the Commission in that proceeding, the Commission declined to address DCIDA’s arguments.  I.D. at 11-12, citing September 2014 TOU Order at 55.  The ALJ pointed out that the Commission did note that a TOU rate is primarily meant to affect a customer’s consumption of power, not a customer-generator’s production of power.  I.D. at 12, citing September 2014 TOU Order at 51.  

The ALJ opined that, based on the Commission’s comment in the September 2014 TOU Order and the Commission’s approval of PPL’s net metering proposal in the December 2012 Rate Case Order, which directed PPL to use a weighted average for TOU customers, it appears that the Commission “balanced the competing goals of demand reduction and adequate alternative energy generator compensation to arrive at a determination that furthered both.” I.D. at 12.  The ALJ stated that DCIDA has not alleged any change of circumstances since the December 2012 Rate Case Order that would render the Commission’s approval of the net metering tariff unreasonable.  The ALJ concluded that since the Commission’s December 2012 Rate Case Order balanced the competing goals of demand reduction and adequate alternative energy generator compensation in approving PPL’s net metering tariff provision, it is difficult to see how PPL’s application of the tariff conflicts with the Commission’s Regulations or the AEPS Act simply because it fails to compensate DCIDA at the maximum amount possible.  I.D. at 12.  

The ALJ submitted that, because the Complaint fails to allege any change in circumstances since the Commission’s approval of the net metering tariff, a hearing is not necessary to allow DCIDA the opportunity to present evidence that application of the tariff provision in this case is unreasonable.  The ALJ opined that in these circumstances, giving DCIDA the opportunity to explain its position at a hearing would be a fruitless exercise.  I.D. at 12. 

The ALJ concluded that since there are no material facts in dispute, PPL is entitled to judgment as a matter of law.  Accordingly, the ALJ recommended that PPL’s Cross Motion be granted and that DCIDA’s Complaint and Motion be denied.  I.D. at 12‑13. 

Exceptions and Replies

As a preliminary matter, we note that any issue or exception, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001), also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

Application of PPL’s Tariff

In its first Exception, DCIDA argues that “the Initial Decision improperly concludes that PPL properly compensated the DCIDA in accordance with its tariff.”  DCIDA Exc. at 4.  In its third Exception, DCIDA avers that the Initial Decision lacks any discussion on whether PPL’s newly-developed interpretation and application of its tariff is consistent with the AEPS Act, the Commission’s Regulations and Commission precedent.  Id. at 11. 

DCIDA submits that in seeking approval for its Net Metering for Renewable Customer-Generators tariff provision in the 2012 Rate Proceeding, PPL represented to the parties to that proceeding and the Commission that its net metering proposal “helps to ensure that compensation for excess generation by TOU customer-generators more closely reflects their actual on-peak and off-peak generation.”  DCIDA Exc. at 4-5, citing PPL Main Brief in the 2012 Rate Proceeding at 182 (emphasis supplied).  DCIDA opines that the net metering tariff provision was intended to accurately represent the value of the kWh based on the actual time that electric energy was delivered by a TOU customer-generator to PPL.  DCIDA Exc. at 5. 

DCIDA argues that PPL changed its explanation and interpretation of the tariff provision after it was approved by the Commission.  DCIDA points out that for the time period between June 1, 2013 and May 31, 2014, PPL applied its tariff provision in a way that bore no relationship to the actual usage of generation of a TOU customer.  DCIDA avers that PPL abandoned its “weighted average” approach and instead applied a “simple average” of the TOU prices for each hour in a yearly period.  DCIDA Exc. at 5.  DCIDA submits that, by definition, the price resulting from the “simple average” does not reflect the rates in effect during the time that the customer-generator delivered its generation to PPL.  Id. 

In response to DCIDA’s arguments regarding PPL’s revised interpretation of its tariff, PPL concurs with the ALJ that it is required by law to follow its Commission-approved tariff.  PPL R. Exc. at 4, citing 66 Pa. C.S. § 1303.  PPL also states that it denies DCIDA’s claims that it changed its interpretation of its tariff and avers that DCIDA’s claims are not relevant to the disposition of its Complaint.  PPL submits that “the cannons of statutory construction provide appropriate guidance for interpreting public utility tariffs.”  PPL R. Exc. at 4-5, citing PPL Electric Utilities Corp. v. Pa. PUC, 912 A.2d 386 (Pa. Cmwlth 2006) (PPL 2006).  PPL explains that in PPL 2006, PPL argued that the Commission should consider additional evidence to understand the meaning of certain tariff provisions.  PPL notes that the Court affirmed the Commission’s rejection of PPL’s contention and the Court observed that the rules of interpretation instruct “a tariff, like a statute, must be constructed as to give effect to all of its terms….”  PPL R. Exc. at 5, citing PPL 2006, 912 A.2d at 403.  PPL avers that “[u]nambiguous language commands its plain meaning, and extrinsic material is not to be considered to determine the meaning of the tariff.”  Id. at 400-01. 

PPL argues that the tariff clearly provides that it is to use a weighted average of on-peak and off-peak hours to derive a single TOU option for each rate schedule and not an individual-customer basis.  PPL explains that, for example, all GS-1 rate schedule customers receiving net metering service with a TOU option are paid the same amount per kWh for excess generation over an annual period.  PPL states that it paid the compensation amount established by its tariff, as it could pay no other amount.  PPL R. Exc. at 5. 

DCIDA argues that PPL’s “newly developed” “simple average” calculation conflicts with Section 1648.5 of the AEPS Act, 73 P.S. § 1648.5, and Section 75.13(d) of the Commission’s Regulations, 52 Pa. Code § 75.13(d).  DCIDA Exc. at 5-6.  DCIDA submits that, pursuant to these authorities, the Commission requires that compensation under Section 75.13 be calculated in a manner that accurately represents the value of excess generation at the time the excess generation is delivered to the electric distribution company (EDC) or default service provider (DSP).  Id. at 6. 

DCIDA states that a recent Commission decision clearly resolved the same calculation issues presented in this case.  DCIDA avers that in Mary Jo Jensen v. PECO Energy Company, Docket No. F-2011-2270675 (Order entered December 20, 2012) (Jensen)[footnoteRef:5] the Commission concluded that Section 75.13(d) of the Regulations requires that end-of-year compensation to customer-generators be calculated using the weighted average of the PTC rates that were in effect when monthly excess generation was delivered to the EDC.  DCIDA Exc. at 6.  DCIDA presented the following excerpt from Jensen:  [5:  	Jensen was subsequently modified by the Reconsideration Opinion and Order entered May 23, 2013, at the same Docket Number.  The Reconsideration Opinion and Order, inter alia, extended the time period for the PECO Energy Company (PECO) to recalculate the refunds due to customer-generators and addressed PECO’s request for recovery of the costs of related upgrades to its billing system. ] 


It is clear, based upon the language in our Final Omitted Rulemaking Order, that the proper interpretation of Section 75.13(d) is to use the weighted average PTC, with the weighting based on the rates in effect when the monthly excess generation actually was delivered by the customer-generator to the EDC when calculating compensation to net metering customers.  Accordingly, we shall modify the Initial Decision on this issue and direct that PECO recalculate the compensation due to the Complainant using the methodology set forth in our Final Omitted Rulemaking Order.  Further, we shall direct that PECO perform this recomputation and refund any monies due to the Complainant within thirty days of the date of entry of this Opinion and Order.  

DCIDA Exc. at 6-7, citing Jensen at 8 (footnote omitted). 

DCIDA explains that the holding in Jensen was based on the reasoning and interpretations offered by the Commission in Implementation of Act 35 of 2007, Docket No. L-00050174, (Final Omitted Rulemaking Order entered July 2, 2008) (Final Omitted Rulemaking Order).  DCIDA submits that the Final Omitted Rulemaking Order further provided that “[i]f the transmission or generation rate designs incorporate time of use rates, the weighted average rate should reflect the rates in effect during the time that the customer-generator delivered its generation to the EDC.”  DCIDA Exc. at 7, citing Final Omitted Rulemaking Order at 20.  

In response, PPL argues that the Commission’s decision in Jensen does not authorize a retroactive change to PPL’s Commission-approved tariff in violation of Section 1303 of the Public Utility Code (Code), 66 Pa. C.S. § 1303, or the Commission-made rate doctrine.  PPL submits that Jensen did not concern PPL’s tariff; rather it concerned an interpretation of PECO Energy Company’s (PECO) tariff.  As such, PPL opines, it does not represent controlling precedent regarding PPL’s tariff.  PPL R. Exc. at 8.

PPL submits that the circumstances in Jensen are different than those in this case and do not operate to invalidate the terms of PPL’s tariff.  PPL points out that the issue in Jensen concerned the calculation of compensation for excess generation received over a period of time when PECO had in effect different quarterly rates for net metering service.  PPL explains that in contrast to PECO, PPL’s rates for net metering customers with a TOU option had been fixed from the period June 1, 2013 through May 31, 2014.  In addition, PPL states that Jensen did not concern the calculation of excess generation under a TOU option.  PPL R. Exc. at 8-9. 

DCIDA avers that in Implementation of the Alternate Energy Portfolio Standards Act of 2008, Docket No. L-2014-2404361 (Advance Notice of Final Rulemaking Order entered April 23, 2015) (Advanced Notice) the Commission proposed the codification of the interpretation in the Final Omitted Rulemaking Order and Jensen.  DCIDA points to the proposed language to Section 75.13(e) which states that “[i]n computing the compensation, the DSP shall use a weighted average of the price to compare rate with the weighting based on the rate in effect when the excess generation was actually delivered by the customer generator to the DSP.”  DCIDA Exc. at 8, citing Advanced Notice, Appendix A at 25.  DCIDA explains that it is not proposing the application of a proposed regulation to this proceeding.  DCIDA states that its reference to the pending regulation merely shows that the Commission has consistently applied the same interpretation to the compensation calculations since 2008 and seeks to continue those same interpretations into the future.  DCIDA Exc. at 8. 

Changed Circumstances

In its second Exception, DCIDA argues that the ALJ wrongly concludes that it failed to allege any facts or circumstances that have changed since the Commission’s approval of the “weighted average” provision of PPL’s tariff.  DCIDA Exc. at 9, citing I.D. at 11, 12.  As an initial matter, DCIDA avers that changed circumstances should not be required because PPL’s “simple average” calculation directly conflicts with Commission precedent such as Jensen and the Final Omitted Rulemaking Order.  However, DCIDA submits that PPL departed from the original intention and interpretation of the subject tariff language.  DCIDA opines that these changes are drastic and result not only in violations of the AEPS Act, Commission Regulations and precedent, but also in unfair and unjust treatment of TOU customer-generators.  DCIDA Exc. at 10.  

DCIDA states that PPL’s original intention behind the subject tariff provisions are a matter of record.  DCIDA avers that believing that it would continue to interpret and apply the subject tariff provision in a manner consistent with PPL’s original intention and interpretation, there was no reason to challenge the tariff provision at that time.  DCIDA argues that now that PPL has adopted and actually applied a different interpretation, it is proper to challenge PPL’s newly developed “simple average” interpretation and its application to DCIDA and others.  DCIDA Exc. at 10.  

PPL points to the following statement in its Initial Brief in the 2012 Rate Proceeding cited by DCIDA as follows: “[c]ompensation for excess generation by TOU customer-generators more closely reflects their actual on-peak and off-peak usage and generation.” PPL R. Exc. at 10, citing PPL Initial Brief in the 2102 Rate Proceeding at 181.  PPL submits that nothing in its summary description of the unopposed tariff provision reflects an intent that is different than the plain tariff language.  PPL avers that a weighted average of on-peak and off-peak TOU rates more closely reflects class on-peak and off-peak usage and generation.  PPL states that no commitment was made to calculate compensation on an individual customer basis.  Therefore, PPL argues that the ALJ correctly concluded that there was no subsequent change in circumstances and that DCIDA’s second Exception should be denied.  PPL R. Exc. at 10. 

Accuracy of PPL’s Calculations

Finding of Fact No. 15 in the Initial Decision states as follows: “PPL tendered compensation in the amount of $246,000 to DCIDA for its unused accumulated kWh using the average of $0.13736 per kWh, in accordance with its net metering tariff.”  
I.D. at 7.  The ALJ also describes the compensation paid to DCIDA by PPL in other places in the Initial Decision. 

In its fourth Exception, DCIDA submits that there is no record or extrinsic evidence to support the conclusion that PPL’s calculations for the subject time period are accurate.  DCIDA states that the ALJ cannot rely on the “facts” averred by PPL related to PPL’s calculations.  DCIDA argues that no such “fact” was admitted by DCIDA, and in ruling on a motion for judgment on the pleadings, the ALJ can consider only those facts that the DCIDA specifically admitted.  DCIDA Exc. at 12.  

PPL notes that at no point in its Complaint did DCIDA assert that PPL incorrectly stated: (1) the thirty-five percent / sixty-five percent weighting of on-peak and off-peak hours; (2) the on-peak and off-peak rates of $0.15389/kWh and $0.1159/kWh; or (3) the total excess generation under the TOU option for the period ending on May 31, 2014.  Therefore, PPL argues that nothing in DCIDA’s Complaint reflects a challenge to the mathematical accuracy of PPL’s compensation to DCIDA and this Exception should be denied.  PPL R. Exc. at 13.

Disposition

The threshold issue in this proceeding is whether PPL appropriately applied its tariff when it calculated the weighted average of its on-peak and off-peak PTCs that was used to value the excess energy supplied by DCIDA for the period June 1, 2013, to May 31, 2014.

As noted, supra, both parties and the ALJ pointed to PPL’s tariff provision entitled “Net Metering for Renewable Customer-Generators.”  The relevant portion of the provision is as follows:

On an annual basis consistent with the PJM planning period, the Company will compensate the customer-generator for kilowatt-hours received from the customer-generator in excess of the kilowatt hours delivered by Company to the customer-generator during the preceding year at the Company’s Rate Schedule Price To Compare consistent with Commission regulations. For eligible customer-generators with a TOU rate provision, a weighted average of the on-peak and off-peak hours will be used to derive the Company’s Price to Compare for that Rate Schedule.

PPL Supplement No. 125 to Electric PA. P.U.C. No. 201, Fifth Revised Page No. 19L.3 (submitted as Appendix A to PPL’s Answer to Motion) (emphasis added).

We concur with the ALJ that the language in PPL’s tariff, supra, is unambiguous.  The tariff clearly states that the PTC for customer-generators electing the TOU rate provision will be derived from a weighted average of the on-peak and off-peak hours.  Therefore, we find that PPL’s utilization of a weighted average based on the ratio of the total on-peak hours (3,024) and off-peak hours (5,736) during a twelve-month period (e.g. thirty-five percent / sixty-five percent) for customers in the GS-1 Rate Schedule is an appropriate application of PPL’s approved tariff.

We also concur with PPL that the tariff clearly provides that it is to use a weighted average of on-peak and off-peak hours to derive a single TOU PTC option for each rate schedule and not on an individual-customer hour-by-hour basis.  Therefore, we shall reject DCIDA’s request that the compensation for its excess generation be based on the unique times that its facility supplied energy into PPL’s distribution system.  

Although not expressly stated by DCIDA, it appears that DCIDA is seeking payment as a utility generator, not as a customer-generator.[footnoteRef:6]  A utility generator is compensated in the wholesale market for each megawatt-hour of electricity it delivers to the grid at the locational marginal price in effect during each hour the utility generator delivers its power.  This is purely a one-way street, where the utility generator sends power to the grid in compliance with the wholesale energy market rules established by PJM Interconnection LLC.     [6:  	The AEPS Act defines a customer-generator as “[a] nonutility owner or operator of a net metered distributed generation system ….”  73 P.S. § 1648.2 (emphasis added).] 


We find that such hour-by-hour computation sought by DCIDA to be onerous, unreasonable and not in accordance with our net metering Regulations.  Customer-generators receive net metering, which, in accordance with our Regulation, is “[t]he means of measuring the difference between the electricity supplied by an electric utility or EGS and the electricity generated by a customer-generator….”  52 Pa. Code 
§ 75.12 (definition of net metering).  This involves a two-way street, where the customer-generator receives power as a customer of the electric utility, PPL in this case, and can send power to the grid from a qualifying alternative energy source when the customer is using less power than that source is producing.  Our Regulations further define how net metering is to be implemented, as follows:

(c)  The EDC shall credit a customer-generator at the full retail rate, which shall include generation, transmission and distribution charges, for each kilowatt-hour produced by a Tier I or Tier II resource installed on the customer-generator’s side of the electric revenue meter, up to the total amount of electricity used by that customer during the billing period.  If a customer generator supplies more electricity to the electric distribution system than the EDC delivers to the customer-generator in a given billing period, the excess kilowatt hours shall be carried forward and credited against the customer-generator’s usage in subsequent billing periods at the full retail rate.  Any excess kilowatt hours shall continue to accumulate until the end of the year.


52 Pa. Code § 75.13(c) (emphasis added).  A billing period for an electric utility is a billing month, which is “[a] period of not less than 26 days and not more than 35 days,” with some exceptions.  See 52 Pa. Code § 56.2 (definitions).  Thus, as dictated by our Regulations, net metering involves a monthly netting of electricity usage and production, not hourly netting, as DCIDA seeks.

For any excess generation that is unused by the customer-generator at the end of the year our Regulations require EDCs to “compensate the customer-generator for any excess kilowatt-hours generated by the customer-generator over the amount of kilowatt hours delivered by the EDC during the same year at the EDC’s price to compare.”  52 Pa. Code § 75.13(d).  As explained in our Final Omitted Rulemaking Order:

[T]he Commission is amending 52 Pa. Code § 75.13(d) such that, for any unused kilowatt-hours accumulated at the end of the annualized period, compensation to the customer-generator shall equal the price-to-compare rate, as defined in 52 Pa. Code § 54.182, which includes the retail generation and transmission components of the retail rate, and which consumers also utilize when choosing whether or not to obtain supply service from an EGS.  Since the EDC’s retail generation and transmission rates may fluctuate during a year, such compensation shall be calculated by using the weighted average generation and transmission rates, with the weighting based on the rates in effect when the monthly excess generation actually was delivered by the customer-generator to the EDC.  

Final Omitted Rulemaking Order at 20 (emphasis added).  As explained, supra, the end-of-year payment for excess generation is to be based on the PTC in place for each monthly excess generation that is not offset by subsequent energy delivered to the customer-generator.   This appropriately accounts for the quarterly changes to the PTC during a year.[footnoteRef:7]  This is what we directed PECO to do in Jensen, nothing more and nothing less. [7:  	In its Replies to Exceptions, PPL explains that its TOU rates were constant during the entire period from June 1, 2013, through May 31, 2014, because its TOU PTCs were frozen by the Commission.  PPL R. Exc. at 1.  As PPL contends, this fact distinguishes our decision in Jensen, in which the compensation had to be recalculated to account for the different quarterly PTC rates in effect.  
] 


In addition, this explanation in the Final Omitted Rulemaking Order, supra, does not specifically state that such weighting is to be an actual, hour-by-hour, accounting of the energy delivered.  It simply states that the weighted average must reflect all the rates in effect during any given billing period, consistent with our net metering Regulations.

We note that there are multiple types of TOU rates, such as critical peak pricing, hourly pricing, and weekday versus weekend pricing. The resolution implied by DCIDA does not necessarily work for all these TOU rates, or, as discussed, infra, for all the alternative energy resources employed by customer-generators.  As such, we reject DCIDA’s implied interpretation of this direction in our Final Omitted Rulemaking Order.

We also note that  this TOU rate weighting must apply to all Tier I and Tier II alternative energy resources, which includes qualifying resources such as wind, solar, geothermal energy, biologically derived methane gas, fuel cells, biomass energy, combined heat and power (CHP) units, and the utilization of by-products of the pulping process and wood manufacturing process.  Such varied resources operate during various times of a day, week, season or year.  For example, wind power typically provides most of its generation during the night, while solar photovoltaic sources generate only during daylight hours, whereas CHP units can operate for weeks at a time without interruption.  As a result, wind power typically produces more power during the winter season, whereas solar photovoltaic typically produces less power in the winter due to short daylight hours and increased cloud cover.  Therefore, we find that PPL’s application of its tariff appropriately reflects the TOU rates for the diversity of customer-generators in effect over time that accounts for the monthly and seasonal variability and that is applicable to all Tier I and Tier II resources. 

In consideration of the foregoing, we conclude PPL’s tariff appropriately weights the on-peak and off-peak rates based on the hours in a year that each rate applies.  We find that this weighting appropriately reflects the rates in effect when the diversity of customer-generator on the TOU rate offered by PPL delivers its generation.[footnoteRef:8]  [8:  	As noted, supra, PPL’s TOU PTCs were frozen by the Commission and PPL’s TOU rates remained constant for the entire period between June 1, 2013, and May 31, 2014.  Therefore, it was not necessary for PPL to weight the rate paid for DCIDA’s excess generation to reflect quarterly changes in the PTC. ] 


In its Exceptions, DCIDA opines that PPL’s application of its tariff for the last yearly period conflicts with Section 1648.5 of the AEPS Act, 73 P.S. § 1648.5, which provides that “[e]xcess generation from net-metered customer generators shall receive full retail value for all energy produced on an annual basis.”  DCIDA Exc. at 5-6.  We disagree.  What DCIDA fails to acknowledge is that the AEPS Act does not define “full retail value.”  The General Assembly appropriately gave this Commission the discretion to determine what constitutes “full retail value” for all excess generation produced by customer-generators.  Through the rulemaking process, the Commission modified our Regulations to address the 2007 amendments to the AEPS Act, which included, inter alia, a determination of the meaning of “full retail value for all energy produced.”   See, Final Omitted Rulemaking Order.  For the reasons discussed, supra, we find that PPL’s Commission-approved tariff provision, as modified in PPL’s 2012 rate proceeding, and the manner in which the tariff was applied by PPL satisfies our Regulations.  Accordingly, we find that PPL’s application of its tariff complies with Section 1648.5 of the AEPS Act.  

We also note that retail rates are established through Commission proceedings, such as the PPL 2012 rate case that set the tariff provision at issue here.   Such retail rates were determined to be just and reasonable, and DCIDA has failed to demonstrate that they are now otherwise.  Therefore, we find that the rate DCIDA received for excess generation during the period of June 1, 2013, through May 31, 2014, to be a just and reasonable rate, compliant with PPL’s Commission-approved tariff and the Commission’s Regulations.  

In its fourth Exception, DCIDA challenges the ALJ’s reliance on PPL’s statements that its calculations utilized to compute the payment to DCIDA are accurate.  However, as reflected in DCIDA’s Motion, there are no genuine issues of material fact.  DCIDA has not challenged the amount of its excess generation for the period, the prevailing off-peak and on-peak PTCs utilized by PPL, or the accuracy of PPL’s calculation using the thirty-five percent / sixty-five percent weights.  Therefore, DCIDA’s Exceptions regarding the mathematical accuracy of PPL’s calculations are denied.

We conclude that there was no commitment made, either in the tariff itself or in PPL’s summary description of that unopposed tariff change in PPL’s 2012 Rate Proceeding, that net metering calculations would be conducted on an individual customer basis, the effective result of DCIDA’s tariff interpretation.  Moreover, nothing in the tariff, the AEPS Act, or our Regulations, including the Advanced Notice, requires the exact, individual customer-by-customer and hour-by-hour calculation DCIDA seeks.

Conclusion

Consistent with the foregoing discussion, we shall deny DCIDA’s Exceptions, adopt the Initial Decision, deny DCIDA’s Motion, grant PPL’s Cross Motion and dismiss the Complaint.  THEREFORE, 

IT IS ORDERED:

1. That the Exceptions of the Dauphin County Industrial Development Authority to the Initial Decision of Administrative Law Judge David A. Salapa, filed on April 30, 2015, are denied.

2. That the Initial Decision of Administrative Law Judge David A. Salapa, issued on April 10, 2015, is adopted. 

3. That the Motion for Judgment on the Pleadings filed by the Dauphin County Industrial Development Authority on February 3, 2015, is denied. 

4. That the Cross Motion for Judgment on the Pleadings filed by PPL Electric Utilities Corporation on February 23, 2015, is granted.  

5. That the Complaint filed by the Dauphin County Industrial Development Authority on October 3, 2014, is dismissed. 

6. That any directive, requirement, disposition, or the like contained in the body of this Opinion and Order, which is not the subject of an individual Ordering Paragraph, shall have the full force and effect as if fully contained in this part.

[bookmark: _GoBack][image: ]BY THE COMMISSION,


Rosemary Chiavetta
Secretary
(SEAL)

ORDER ADOPTED:  August 20, 2015
ORDER ENTERED: August 20, 2015
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