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ORDER
BY THE COMMISSION:  

Before the Pennsylvania Public Utility Commission (Commission) is a Petition of Duquesne Light Company (Duquesne) For An Extension of Time and All Necessary Waivers To Implement Its Phase II Off-Cycle Switching Solution.  The Commission’s regulations require jurisdictional electric distribution companies (EDCs) to be capable of effectuating a 3-business day, off-cycle switch by December 15, 2014 when a residential or small commercial customer requests a change in electric supplier.  See 52 Pa. Code §§ 57.173, 57.174, 57.180.  Duquesne successfully implemented the Phase I Off-Cycle Switching (OCS) Solution on March 9, 2015, allowing for one off-cycle and one on-cycle switch per month for a vast majority of its customers.  Duquesne now seeks an extension of time to implement the Phase II OCS Solution, allowing for multiple off-cycle switches.  In light of the facts asserted in Duquesne’s request, we will grant the Petition for a time extension, under the terms and conditions of this Order, until September 1, 2016.       

BACKGROUND
The Commission’s Accelerated Switching Regulations

On June 14, 2014, the Commission promulgated accelerated switching regulations to enable customers to switch their electric supplier in three business days.  44 Pa.B. 3539.
  Due to concern from EDCs about updating their billing systems and internal processes to accommodate a 3-business day switch, the Commission provided for a six month implementation period, requiring 3-business day off-cycle
 switching to be in effect by December 15, 2014.  See 52 Pa. Code § 57.180.  In the final rulemaking order, we expressly acknowledged the financial concerns of implementation of these rules by smaller EDCs, inviting those EDCs to file petitions for waiver.  See 44 Pa.B. 3539.          

Duquesne’s Prior Requests to Delay Implementation of Accelerated Switching and Compliance with 52 Pa. Code § 57.174
On October 21, 2014, Duquesne filed with the Commission a Petition for Temporary Waiver of the Commission’s accelerated switching regulations at 52 Pa. Code § 57.174.  See Petition of Duquesne Light Company For A Waiver Of The Three Business Day Switching Requirements Under 52 Pa. Code § 57.174, Docket No. P-2014-2448863 (Order entered Dec. 4, 2014).  The Office of Consumer Advocate (OCA) and the Retail Energy Supply Association (RESA) both filed answers to the Petition.   
Due to anticipated substantial IT modifications and complications with its FOCUS System
 after the go-live date of November 28, 2014,  Duquesne sought a full waiver of 3-business day switching under 52 Pa. Code § 57.174 until January 16, 2015.  Unlike other larger EDCs in the Commonwealth, Duquesne did not offer an interim solution to permit one off-cycle switch until the implementation of a more permanent solution.  Duquesne offered a temporary alternative “Phase I Solution,” wherein Duquesne would handle one off-cycle switch and one on-cycle switch per billing period for approximately 91% of its customer base.  However, Duquesne did not commit to the Phase I Solution by December 15, 2014; rather, Duquesne vowed best efforts to implement the Phase I Solution by December 15, 2014 and hinted at the possibility of another waiver request, should Duquesne be incapable of implementing the Phase I Solution by January 16, 2015.  
The Commission believed that Duquesne should have been able to effectuate one off-cycle and one on-cycle switch per billing period for most of its customers by December 15, 2014, even if that required manual, non-automated means.  The Commission explained that it would not grant a petition for full waiver of its regulations based on future contingencies and possibilities without a clearly articulated and supported demonstration of good cause or actual need.  December 2014 Order, Docket No. P‑2014‑2448863 at 10.  Therefore, the Commission denied Duquesne’s request for full waiver of the 3-business day switching requirements of 52 Pa. Code § 57.174 until January 16, 2015.  Id.  However, the Commission granted Duquesne’s request for waiver of 52 Pa. Code § 57.174 to implement the Phase I Solution, providing for one off-cycle switch and one on-cycle switch per bill period for approximately 91% of its customer base from December 15, 2014 until July 31, 2015.  Id.    
Since compliance with the December 4, 2014 Order required Duquesne to implement the Phase I Solution on December 15, 2014, which Duquesne knew would be infeasible, Duquesne petitioned for reconsideration of the December 4, 2014 Commission order.  See Petition for Reconsideration/Rehearing of the Pennsylvania Public Utility Commission’s Order Entered December 4, 2014, Docket No. P-2014-2448863 (Petition filed Dec. 15, 2014).  On December 18, 2014, the Commission granted Duquesne’s Petition for Reconsideration, pending further review of, and consideration on, the merits.  No answers were filed to the Petition for Reconsideration.  On January 12, 2015, Duquesne filed a status update report at Docket P-2014-2448863 regarding Duquesne’s efforts to implement off-cycle switching.      
In the Petition for Reconsideration, Duquesne asked the Commission to (1) reconsider its decision to deny Duquesne’s request for a full waiver of 52 Pa. Code § 57.174 to implement its Phase 1 Solution by January 16, 2015; (2) reconsider permitting Duquesne to switch residential and small commercial customers who contact Duquesne concerning variable rates to default service within three business days until the Phase 1 Solution is implemented; and (3) grant Duquesne a hearing in order to provide factual evidence in support of its requests.  See Petition for Reconsideration, Petition at 1-3.

The Commission accepted that Duquesne’s present inability to reasonably conduct one off-cycle switch per month through either automated or manual means was pled in good faith.  See Petition for Reconsideration/Rehearing of the Pennsylvania Public Utility Commission’s Order Entered December 4, 2014, Docket No. P-2014-2448863 (Order entered Feb. 6, 2015).  However, the Commission determined that Duquesne’s present inability to conduct at least one off-cycle switch per month could have been mitigated through better planning and preparation.  The Commission stressed that Duquesne had been on notice since 2011 as to the Commission’s promotion of faster switching and on notice since March 2014 as to the Commission’s strong and vehement push for three-business day, off-cycle switching.  The Commission highlighted Duquesne’s failure in both its original Petition for Waiver and the Petition for Reconsideration to explain why system testing could not have occurred earlier or why the FOCUS Go Live Date had to be set for November 28, 2014, only a few weeks before the deadline to comply with three-business day, off-cycle switching.  See Petition for Reconsideration, Docket P-2014-2448863, Order at 8.  Therefore, the Commission denied Duquesne’s request for full waiver of 52 Pa. Code § 57.174.  Id. at 10. 

In the Petition for Reconsideration Order, the Commission granted Duquesne’s request to switch a customer back to default service within 3-business days, but only upon specific request of the customer.  Id. at 11.  As to Duquesne’s request for an evidentiary hearing, the Commission noted that Duquesne failed in its Petition for Reconsideration to provide any legal citation indicating due process requires an oral hearing to allow a petitioner to better explain its request for waiver of a regulation.  Id. at 11.  Finding that holding a hearing is not required by due process
 and is not a justified use of resources, the Commission denied Duquesne’s request for a hearing.  Id. at 11-12.  

On March 9, 2015 Duquesne filed a Petition for Review of the Petition for Reconsideration Order with the Commonwealth Court.  Duquesne Light Company v. Pa. PUC, 307 CD 2015.  The appeal was not litigated however, as Duquesne and the Commission filed a Joint Stipulation and Request to Discontinue and Withdraw the Petition for Review.  Duquesne Light Company v. Pa. PUC, 307 CD 2015 (filed May 19, 2015).  The Commonwealth Court discontinued the Petition for Review on May 19, 2015.    
Duquesne’s July 2, 2015 Petition for Extension/Waiver of Phase II OCS

On July 2, 2015, Duquesne electronically filed with the Commission this Petition For An Extension of Time and All Necessary Waivers To Implement Its Phase II Off‑Cycle Switching Solution (Petition).  Docket No. P-2015-2491265.  Duquesne served the Petition on the Bureau of Investigation & Enforcement, the Office of Small Business Advocate, the OCA, various attorneys and professionals working in the energy and utilities fields, and various energy supply companies and marketers with offices in and outside the Commonwealth of Pennsylvania.  No answers were filed to the Petition.      

In its Petition, Duquesne explained that it successfully implemented the Phase I Off Cycle Switching Solution on March 9, 2015, allowing for one off-cycle and one on-cycle switch per month for a vast majority of its customers.  Petition at 1.  The Commission had granted Duquesne’s time extension request to implement the Phase II OCS Solution, which would allow multiple monthly switches, by July 31, 2015.  Petition at 4.  However, Duquesne now explains it will be unable to implement Phase II OCS by July 31, 2015, and therefore requests all necessary waivers and time extensions to continue with its current Phase I OCS Solution until the Phase II Solution is available.  See Petition at 10.  


In justification of this waiver and time extension request, Duquesne explains that the additional customized IT and software changes to Duquesne’s FOCUS System necessary to implement Phase II OCS are “very complex.”  Petition at 1.  Duquesne avers that a new planned software release by its vendor/developer, Oracle, would be “much more effective and create less risks than customizing code as an add-on for the current software package.”  Petition at 1-2.  This new software release is scheduled to be “generally available” in July 2016, but Duquesne speculates that up to 12 more months of testing and integrating the new software release would thereafter be necessary before taking it live.  Petition at 5, 9.  Since implementing the Phase I Solution on March 9, 2015, Duquesne has determined that implementing Phase II OCS is “much more complex and creates greater risks than the Company originally anticipated.”  Petition at 8.  Risks and challenges include unintended consequences to Oracle functions and difficulty implementing Oracle upgrades, including for cybersecurity.  Id.     
Duquesne also explains that, since March 9, 2015, only about 600 customers per month request a second off-cycle switch.  Petition at 2.  Duquesne contends “it is reasonable and prudent” to delay implementation of the OCS Phase II Solution in order to “avoid, where possible, unnecessary customization of the FOCUS System so as to not negatively impact customers and EGSs.”  Petition at 3, 5.  
In order to prioritize regulatory commitments and requirements, Duquesne created an implementation schedule or Road Map, which Duquesne attached to a May 28, 2015 Petition for Waiver/Extension.  Petition at 4; see Petition of Duquesne Light Company For an Extension of Time or Waiver to Meet Certain Regulatory Requirements, Docket No. P-2015-2484590, at 4-6, Exhibit A (Petition filed May 28, 2015).  The Commission agreed in spirit with the priorities established by Duquesne, especially Duquesne’s prioritization of implementing Phase I OCS before Joint Bill implementation.  See Petition of Duquesne Light Company For an Extension of Time or Waiver to Meet Certain Regulatory Requirements, Docket No. P-2015-2484590, at 8 (Order entered July 30, 2015) (hereinafter Five-Part Waiver Petition).      
DISCUSSION

Legal Context 
When enacting the Electricity Generation Customer Choice and Competition Act (the Competition Act), effective January 1, 1997, 66 Pa. C.S. §§ 2801 et seq., the Pennsylvania General Assembly made a policy finding that competitive market forces are more effective than economic regulation in controlling the cost of electricity generation.  66 Pa. C.S. § 2802(5).  Therefore, the General Assembly directed and empowered the Commission to oversee the restructuring of the electric power industry and the transition from regulation to greater competition in the electric generation market to benefit all classes of retail customers.  See 66 Pa. C.S. §§ 2802(7), (15)-(16), 2804 (generally).  The Competition Act requires the Commission to establish standards for changing a customer’s electric generation supplier.  See 66 Pa. C.S. § 2807(d)(1).  Under the Commission’s regulations, EDCs must implement 3-business day, off-cycle switching by December 15, 2014.  52 Pa. Code §§ 57.173, 57.174, 57.180.  Under the Public Utility Code, the Commission may require a public utility to file periodic special reports, as prescribed by the Commission in form and content, on any matter that the Commission is authorized to inquire or required to enforce.  66 Pa. C.S. § 504.  

A petition for waiver of a Commission regulation must set forth clearly and concisely the petitioner’s interest, the relevant legal authority, the purpose of the petition, and the facts claimed to constitute the grounds requiring waiver of the regulation.  52 Pa. Code § 5.43(a); see also 1 Pa. Code § 35.18.  The petitioner must serve copies of the petition on persons or parties the petitioner believes will be affected by the petition, the Commission, the Commission’s Bureau of Investigation and Enforcement (I&E), the Office of Consumer Advocate, and the Office of Small Business Advocate.  52 Pa. Code § 5.43(b).  Answers to petitions for waiver must be filed within 20 days of the date of service of the petition.  52 Pa. Code § 5.61(a)(1).  The Commission may grant a petition for waiver that is in the public interest under the Commission’s statutory authority to rescind or modify regulations or orders.  See 66 Pa. C.S. § 501(a).   
Disposition of Duquesne’s Petition for Waiver/Extension of Phase II OCS 
In accordance with our regulations, Duquesne properly served its Petition on the Commission’s Bureau of Investigation & Enforcement, the Office of Small Business Advocate, and the OCA.  See 52 Pa. Code § 5.43(b).  Duquesne also served the Petition on numerous other attorneys and professionals in the electric utility and electric supply industries.  The fact that no answers were filed in response to the Petition that was served on public interest advocates and numerous other potentially interested stakeholders indicates a strong lack of opposition and is a factor that weighs in favor of granting Duquesne’s request for a time extension to implement the Phase II OCS Solution.  
Ensuring a customer’s ability to expeditiously switch to and from an EGS product is in harmony with the Competition Act and our duties under the Public Utility Code.  See 66 Pa. C.S. § 2807(d)(1).  Importantly, since 3-business day off-cycle switching is a regulatory requirement at 52 Pa. Code § 57.174, we will evaluate the reasons and justifications of Duquesne’s request to, once again, delay implementation of multiple, monthly off-cycle switching (i.e., the Phase II OCS Solution).  
As in Duquesne’s Five-Part Waiver Petition (Order entered July 30, 2015 at Docket No. P-2015-2484590), the thrust of Duquesne’s request to delay implementation of Phase II OCS and full compliance with 52 Pa. Code § 57.174 revolves around ongoing issues and anticipated delays regarding IT and software/code modifications to its FOCUS System.  Since implementing the Phase I Solution on March 9, 2015, Duquesne has determined that implementing Phase II OCS is “much more complex and creates greater risks than the Company originally anticipated.”  Petition at 8.  Risks and challenges include unintended consequences to Oracle functions and difficulty implementing Oracle upgrades, including for cybersecurity.  Id.  

Critically, Duquesne successfully implemented Phase I OCS on March 9, 2015, less than four months after the regulatory deadline of December 15, 2015.  The ability of most customers to initiate at least one off-cycle switch per billing period will significantly shorten the traditional switching timeframe and allow those customers to more readily switch suppliers.  Duquesne has provided evidence that only about 600 customers per month request a second off-cycle switch.  See Petition at 2.  This is another factor that weighs in favor of granting Duquesne’s request for an extension.   

Concerned about how FOCUS System delays and complications were affecting and will continue to affect consumers and EGSs, Commission staff had asked Duquesne via a data request in Duquesne’s Five-Part Waiver Petition about ongoing customer and EGS issues.  See Docket No. P-2015-2484590, Data Request Response to Question 1(a) (filed July 14, 2015).  Through weekly conference calls with the EGS community, Duquesne explained that the Company keeps EGSs informed of Duquesne’s plans to fix issues and has corrected “a large number of EGS issues” by working actively and coordinating with affected suppliers.  Id.  When a system issue or defect is identified, Duquesne prioritizes the investigation, based on the degree of impact on customers, stakeholders, and employee resources.  Id.  Upon identification and reporting through its defect tracking systems, Duquesne systematically prioritizes and schedules defect fixes or code changes, accounting for the degree of impact on customers and employee resources as well as the stability of the FOCUS System.  Id.  We appreciate Duquesne’s systematic prioritization of customer and EGS issues, which is another factor that weighs in favor of granting Duquesne’s request for an extension.      

Therefore, in light of the lack of opposition to this Petition and the reasons asserted by Duquesne Light, we find that delaying the implementation of the Phase II OCS Solution is in the public interest, as more immediately attempting to implement Phase II OCS could destabilize Duquesne’s FOCUS System, resulting in more costs and delays, which would be detrimental to consumers, EGSs, and the competitive retail electric supply market.  Importantly, the majority of Duquesne’s customers can now effectuate one off-cycle switch, a critical customer protection that this Commission implemented after the Polar Vortex events of the winter of 2014.
      
As to its eventual future ability to fully comply with 52 Pa. Code § 57.174 and implement the Phase II OCS Solution, Duquesne explains that a new planned software release by its vendor/developer, Oracle is scheduled to be “generally available” in July 2016, but Duquesne speculates that up to 12 more months of testing and integrating the new software release would thereafter be necessary before taking it live.  Petition at 5, 9.  Therefore, Duquesne would not likely have implemented the Phase II OCS Solution until July 2017, hence the reason for Duquesne’s open-ended waiver request/delay of the Phase II OCS Solution.   

We appreciate that Duquesne is being more candid, upfront, and realistic about implementation, especially after exhibiting a history of filing petitions, requests, and notices in late 2014 and early 2015 that only presented partial information and did not realistically forecast future ability to comply with 52 Pa. Code § 57.174 (3-business day switching).  We take Duquesne’s pleadings on good faith as to Duquesne’s inability and/or caution in implementing Phase II OCS.  While some FOCUS System issues and complications may have been unforeseen and out of Duquesne’s control, other issues likely could have been better managed and curtailed.  We expect Duquesne to work out any issues with Oracle and other vendors so that Duquesne’s customers will not bear the costs of FOCUS System defects and mishaps.  Duquesne apparently has no alternative but to push forward with its FOCUS System and stay with its developer/vendors, as the costs of starting anew would be greater than the costs in moving forward under Duquesne’s Implementation Road Map.  See Five-Part Waiver Petition, Docket No. P‑2015‑2484590), Data Request Response to Question 2 (filed July 14, 2015) (explaining that a complete system revamp is “imprudent because it would require a new customized system to be built at a significant additional expense”).       

Since Duquesne has unequivocally been on notice since May 2014 as to the impending regulatory requirement of 3-business day off-cycle switching, we will not grant Duquesne an open-ended waiver request, as that could take pressure off Duquesne to work harder and better to strive to comply with 52 Pa. Code § 57.174.
  Instead of implementing 3-business day, off-cycle switching by the deadline of December, 15, 2014, Duquesne implies that it may not be able to implement the Phase II OCS Solution until July 2017, two and a half years after the regulatory deadline.  This is unacceptable.  While Duquesne has sufficiently demonstrated the risks and challenges it faces through its FOCUS System, Duquesne has not persuaded us that an open-ended waiver of our regulations at 52 Pa. Code § 57.174 is justified.  Instead, we will grant Duquesne a time extension to implement its Phase II OCS Solution for one year until September 1, 2016.  
Status Updates, Waiver/Extension Requests, and Prudency of FOCUS System Costs 
We will require Duquesne to provide the Commission and the statutory advocates with quarterly status update reports on Duquesne’s ability and progress on implementing the Phase II OCS Solution.  Duquesne should also file updates or changes to its Implementation Road Map or Planned Milestones by Quarter for Regulatory Initiatives at this Docket Number, P-2015-2491265.     

In the last year, this Commission has received multiple waiver petitions, reconsideration requests, and time extension requests from Duquesne Light, primarily resulting from issues and complications relating to the deployment of Duquesne’s FOCUS System.  Processing multiple requests to waive regulations, review decisions, and grant time extensions not only consumes ample Commission resources, but the granting of those requests provides uncertainty to consumers seeking uniform protections and benefits and to EGSs who become subject to different governing regulatory frameworks, standards, and capabilities in Duquesne’s service territory than in other EDC service territories in Pennsylvania.  Duquesne should focus on finding the necessary means and any alternative means to adhere to our orders and regulatory requirements instead of establishing a trend or strategic fallback plan that entails relying on waiver petitions, time extension requests, and appeals.  
As we explained in the Five-Part Waiver Petition, (Order entered July 30, 2015), we emphatically stress that our determinations in this Order shall not be construed as tacit approval regarding the prudency of any costs and expenses incurred related to FOCUS System complications and related to the delayed implementation of 3-business day off-cycle switching required by 52 Pa. Code § 57.174.  In Duquesne’s next base rate case and management audit or management efficiency investigation,
 the Commission and its staff will carefully review and scrutinize all costs and expenses incurred as a result of FOCUS System delays, issues, and complications.  Through this Order we do not approve the prudency of any costs or give credence to any future argument thereto.  
Furthermore, we note here that management performance and effectiveness are examined in management audits under 66 Pa. C.S. § 516, and are relevant factors in determining the appropriate rate of return in base rate cases.  We understand that some of the FOCUS System issues and complications may have been unforeseen and out of Duquesne’s control, while others may have been better managed and curtailed.  Duquesne has become more candid and upfront with the Commission regarding existence of FOCUS System issues, if not necessarily fully transparent about the causation of those issues.  Candid communication and transparency with the Commission as to a utility’s issues are positive factors that may mitigate a subpar management performance or a utility’s inability to timely adhere to the Commission’s orders and regulatory requirements.  
CONCLUSION

The Commission appreciates Duquesne’s efforts to prioritize and successfully implement its Phase I OCS Solution (providing one off-cycle switch per month) on March 9, 2015.  Due to the assertions and justifications provided by Duquesne Light, we find that granting the Petition for a time extension to implement its Phase II OCS Solution by September 1, 2016, under the terms and conditions of this Order, is in the public interest.  Since 3-business day, off-cycle switching is still the regulatory requirement for all EDCs operating in Pennsylvania, we will deny Duquesne’s request for a full, open-ended waiver of 52 Pa. Code § 57.174; THEREFORE,
IT IS ORDERED:
1.
That Duquesne Light Company’s request for a time extension to implement its Phase II Off-Cycle Switching Solution by September 1, 2016 is granted under the terms and conditions of this Order.  
2. 
That Duquesne Light Company’s request for a full, open-ended waiver of the 3-business day switching requirements of 52 Pa. Code § 57.174 is denied.

3. 
That Duquesne Light Company shall file quarterly status update reports at this docket number regarding the implementation of its Phase II Off-Cycle Switching Solution. 
4. 
That a copy of this Order be served on the Office of Consumer Advocate, the Office of Small Business Advocate, the Commission’s Bureau of Investigation and Enforcement, the Commission’s Bureau of Consumer Services, the Retail Energy Supply Association, and the Office of Competitive Market Oversight.   
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BY THE COMMISSION


Rosemary Chiavetta


Secretary

(SEAL)

ORDER ADOPTED:  August 20, 2015
ORDER ENTERED:   August 20, 2015
� For more background on the Commission’s accelerated switching regulations, see Petition of Duquesne Light Company For A Waiver Of The Three Business Day Switching Requirements Under 52 Pa. Code § 57.174, Docket No. P-2014-2448863, at 1-3 (Order entered Dec. 4, 2014).  


� In our rulemaking, we emphasized the importance of off-cycle switching, wherein the EDC must be capable of effectuating a switch at a time other than the midpoint or end of a billing cycle when a meter read typically occurs.  Understanding that not all EDCs have fully deployed smart meters with automated metering capability, our regulations allow an EDC to obtain an actual meter read at the dwelling, use an estimated meter read, or use a customer-provided meter read, subject to reconciliation with an actual meter read.  See 52 Pa. Code § 57.174; see also 44 Pa.B. 3539.  


� The FOCUS System/Project is a complex and multifaceted, Oracle-based technology implementation that pervades and impacts virtually all of Duquesne’s business and customer service operations on a day to day basis.  These utility operations include customer billing, meter data management, workforce management, and transactional matters with EGSs.  Petition of Duquesne Light Company For an Extension of Time or Waiver to Meet Certain Regulatory Requirements, Docket No. P-2015-2484590, at fn. 1 (Order entered July 30, 2015).  


� See Diamond Energy v. Pa. PUC, 653 A.2d 1360, 1367 (Pa. Cmwlth. 1995).  


� See Petition of Duquesne Light Company For A Waiver Of The Three Business Day Switching Requirements, Docket No. P-2014-2448863, at 1-3 (Order entered Dec. 4, 2014).


�� See See Petition for Reconsideration/Rehearing of the Pennsylvania Public Utility Commission’s Order Entered December 4, 2014, Docket No. P-2014-2448863, at 10 (Order entered Feb. 6, 2015).  


� Management audits are performed by the Commission’s Bureau of Audits to determine the extent to which a utility has (1) contained costs, (2) developed reasonable long and short-range plans for continued operations and maintenance, (3) providing proper service to customers, and (4) provided proper management and organizational structure and efficiency.  See 66 Pa. C.S § 516(a).  Management efficiency investigations assess a utility’s progress in implementing recommendations from prior management audits.  See 66 Pa. C.S § 516(b). 
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