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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions (Exceptions) of Janet Armour (Complainant), filed on February 17, 2015 and February 26, 2015, respectively, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Christopher P. Pell, which was issued on February 9, 2015, in the above captioned proceeding.  Verizon Pennsylvania LLC (Verizon PA) filed Replies to Exceptions on March 12, 2015.  For the reasons stated below, we shall deny the Exceptions and adopt the Initial Decision.


History of the Proceeding

On November 27, 2013, the Complainant filed a Formal Complaint (Complaint)[footnoteRef:1] against Verizon PA alleging that on September 26, 2013, Verizon PA workers attached a wire to an exterior wall of her house without giving her notice.  The Complainant also alleged that the Verizon PA workers failed to identify themselves and kept working when she approached them.  Further, the Complainant alleged that the work was left unfinished and in an unsafe condition.  As relief, the Complainant stated that she does not want men without identification or work orders coming to her home again, and requested that the Commission instruct Verizon PA to remove the facilities attached to her property and to place its utility pole elsewhere.  Complaint at ¶¶ 4-5. [1: 	This Complaint is a timely appeal of an informal Bureau of Consumer Services (BCS) decision (Informal Decision), issued on November 22, 2013, at BCS Case No. 3154334.  Under this Informal Decision, BCS found that Verizon PA was upgrading its facilities and had the right of way to enter the Complainant’s property. ] 


On January 9, 2014,[footnoteRef:2] Verizon PA filed an Answer to the Complaint (Answer), New Matter, and Preliminary Objections.  In its Answer, Verizon PA admitted that in September of 2013, Verizon PA employees worked on facilities that are attached to the Complainant’s property.  Verizon PA averred that, pursuant to a valid right-of-way agreement, it has the right to access and perform work on these facilities.  Verizon PA denied that its employees lacked proper identification or that it damaged the Complainant’s premises.  Additionally, because of its assertion that it possesses a valid right-of-way agreement, Verizon PA denied that it should be required to remove its facilities located on the Complainant’s property.  Answer at 1-2. [2: 	 	On December 20, 2013, the Commission issued a Secretarial Letter granting Verizon PA an extension of time, until January 9, 2014, to file its Answer. ] 


In its New Matter, Verizon PA restated that it owns the facilities attached to the Complainant’s property pursuant to a valid right-of-way agreement that was originally executed in 1948.  Verizon PA alleged that the Commission has no jurisdiction over private contractual disputes, allegations of trespass, or the proper use of right-of-ways.  Id. at 2-3.

In its Preliminary Objections, Verizon PA reaffirmed its assertion that the Commission does not have the jurisdiction to adjudicate private contractual matters.  Additionally, Verizon PA contended that the Complainant failed to allege that Verizon PA violated any provision of the Pennsylvania Public Utility Code (Code) or any Commission Regulations.  Verizon PA requested that the Commission dismiss the Complaint for lack of jurisdiction.  Preliminary Objections at 2-5.

On January 23, 2014, ALJ Elizabeth Barnes issued an Order Denying Verizon PA’s Preliminary Objections.  ALJ Barnes affirmed Verizon PA’s position that the validity and enforceability of a right-of-way easement are issues outside the purview of the Commission’s jurisdiction.  However, ALJ Barnes denied the Preliminary Objections because the Complaint raised service issues regarding whether the Verizon PA employees provided proper notice and identification before beginning work on the facilities attached at the Complainant’s Service Address, as well as whether the facilities were left in an unsafe condition.

On October 23, 2014, a hearing was held in the matter.  The Complainant appeared, provided testimony, and was represented by a certified legal intern from the Widener School of Law Civil Law Clinic.  Verizon PA was represented by Counsel, presented the testimony of two witnesses, and proffered one exhibit which was admitted into the record.   

On February 9, 2015, the Commission issued ALJ Pell’s Initial Decision, which dismissed the Complaint.  As noted, supra, the Complainant filed Exceptions to the I.D. on February 17, 2015 (February 17 Exceptions) and February 26, 2015 (February 26 Exceptions).  Verizon PA filed Replies to Exceptions on March 12, 2015.[footnoteRef:3] [3: 	 	On February 23, 2015, the Commission issued a Secretarial Letter to all Parties of Record indicating that the Complainant’s February 17 Exceptions had not previously been served on all Parties.  This Secretarial Letter granted Verizon PA an extension until March 12, 2015 to file Replies to the Complainant’s February 17 Exceptions.  Similarly, on February 27, 2015, the Commission issued a Secretarial Letter to all Parties of Record indicating that the Complainant’s February 26 Exceptions had not previously been served on all Parties.  This Secretarial Letter granted Verizon PA an extension until March 12, 2015 to file Replies to the Complainant’s February 26 Exceptions.  On March 12, 2015, Verizon PA filed a single set of Replies to Exceptions responding to both the Complainant’s February 17 Exceptions and February 26 Exceptions.] 


Discussion
		
Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that Verizon PA is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to Verizon PA. If the evidence presented by Verizon PA is of co-equal value or “weight,” the burden of proof has not been satisfied. The Complainants now have to provide some additional evidence to rebut that of Verizon PA.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

At the outset, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

ALJ’s Initial Decision

ALJ Pell made seventeen Findings of Fact and reached five Conclusions of Law.  I.D. at 4-6, 10.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication.
The ALJ began his discussion by quoting Section 1501 of the Code.  The ALJ emphasized that although this section of the Code requires a utility to provide reasonable and adequate service, it does not mandate that the utility provide perfect service.  I.D. at 6-7.  

The ALJ next addressed the Complainant’s allegation that Verizon PA employees performed work on the outside rear wall of her Service Address on September 26, 2013 without providing advance notice.  The ALJ noted that in response to this allegation, Verizon PA provided the testimony of a Verizon PA Local Manager for Construction (Verizon PA Manager) who indicated that Verizon PA was operating in accordance with a right-of-way easement, and was not required to provide any notice to the Complainant. The ALJ stated that to the best of his knowledge, there are no requirements in the Code or our Regulations which would mandate that Verizon PA notify its customers prior to running a fiber optic cable along areas in which it has an existing right-of-way easement.  Accordingly, the ALJ ruled that pursuant to its right-of-way easement, Verizon PA was within its right to attach its fiber optic cable to its own copper wire which was already in place in the rear of the Complainant’s property.  I.D. at 8-9.

The ALJ also addressed the Complainant’s assertion that during a second encounter with Verizon PA’s workers on September 26, 2013, a Verizon PA employee was discourteous, refused to identify himself, and installed a wire in a new location on the rear wall of her property.  In response, Verizon PA presented the testimony of the Verizon PA Outside Plant Technician (OPT) who performed the work at the Complainant’s property and indicated that he was courteous.  The ALJ pointed to record evidence indicating that the Verizon PA workers wore uniforms and worked out of a truck, both of which clearly depicted the Verizon PA logo.  The ALJ noted the Verizon PA OPT’s testimony in which he averred that he was courteous and explained why the Verizon PA crew was present at her Service Address.  Based upon this information, the ALJ found that Verizon PA’s crew completed its work without incident.  With respect to the Complainant’s claim regarding her interaction with a second worker, the ALJ ruled that the Complainant did not establish that this worker was a Verizon PA employee or that this newly installed wire belonged to Verizon PA.  Id.

Additionally, the ALJ addressed the Complainant’s claim that, upon completion of work at her Service Address, Verizon PA left behind debris on the ground near her back door, including a bracket with a nail sticking out of it.  In response, Verizon PA asserted that it had not caused any damage to the Complainant’s property and did not leave behind debris.  Although Verizon PA noted that the bracket referenced by the Complainant was the same type of bracket that Verizon PA uses to hold the U-guard that protects its copper cable when it comes up out of the ground, Verizon PA affirmed that it offered to secure the bracket.  The ALJ found that Verizon PA did not provide unreasonable, unsafe, or inadequate service.  The ALJ reasoned that, even if Verizon PA had left behind debris or forgot to secure the bracket, these were small oversights.  The ALJ pointed out that the Verizon PA Manager offered to have a Verizon PA employee return to the Complainant’s Service Address to secure the bracket with a second screw but that the Complainant declined this offer.  Further, the ALJ took notice that a utility is not mandated under Section 1501 of the Code to provide perfect service.  Id.

For the above reasons, the ALJ found that the Complainant failed to meet her burden of proving her claims and denied the Complaint in its entirety.

February 17th Exceptions and Verizon PA’s Replies to Exceptions[footnoteRef:4] [4: 	 	As noted, supra, the Complainant was represented at the hearing by a certified legal intern with the Widener School of Law Civil Law Clinic.  However, the Complainant filed both her February 17th and February 26th Exceptions pro se.  We note at the outset that neither the Complainant’s February 17th nor her February 26th Exceptions strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that Exceptions be numbered, identify the finding of fact and conclusions of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  Nevertheless, because the Complainant has filed these Exceptions pro se, we will accept the Exceptions, as filed, pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(a), in order to secure a just, speedy, and inexpensive determination.
] 


The Complainant’s February 17th Exceptions consist of a single handwritten page in which she contends that, contrary to the ALJ’s findings, Verizon PA provided her with unsafe and unreasonable service because she found nails laying on the ground outside her Service Address. The Complainant reasserts that the workers at her Service Address did not present identification to show that they were employees of Verizon PA.  February 17th Exc. at 1.  

In response, Verizon PA submits that the Complainant’s February 17th Exceptions should be rejected by the Commission because the statement she makes offers no proof that Verizon PA provided her with unreasonable service.  Verizon PA R. Exc. at 12.

February 26th Exceptions and Verizon PA’s Replies to Exceptions

The Complainant’s February 26th Exceptions consist of seven handwritten, non-sequentially numbered pages in which the Complainant objects, in narrative form, to ALJ Pell’s Initial Decision.  The Complainant reasserts that Verizon PA improperly sent workers to perform maintenance at her Service Address on September 26, 2013 without having provided her with advance notice.  The Complainant maintains that these workers were discourteous when she asked their reasoning for working on her property and that certain of the employees refused to identify themselves.  The Complainant also restates that the workers wore uniforms that did not depict Verizon PA’s logo.  Further, the Complainant reiterates that the workers caused damage to her property and left the area outside her home unfinished and unsafe by leaving behind debris.  The Complainant contends that the ALJ overlooked the potential danger that this represented to her and her family.  The Complainant submits that, contrary to the ALJ’s findings, she proved that Verizon PA provided her with inadequate, unsafe, and unreliable service.  February 26th Exc. at 1-7.

In reply, Verizon PA refutes the Complainant’s claim that its workers were discourteous when she asked their reasoning for working on her property.  On the contrary, Verizon submits that its OPT testified that he had a civil conversation with the Complainant during which he explained to her the nature of the work Verizon PA would be performing.  Verizon PA also asserts that, despite the Complainant’s statements that the workers wore uniforms that did not depict Verizon PA’s logo, the OPT indicated that he and the other Verizon PA workers wore polo shirts and hard hats which depicted Verizon PA’s logo and colors.  Further, Verizon PA argues that the record indicates that the Complainant did not ask for identification but that the workers would have identified themselves upon request.  R.Exc at 4-5, 7.  In response to the Complainant’s contention that the ALJ failed to recognize that its workers left the area outside her home unfinished and unsafe, Verizon PA points to the testimony of its OPT that his crew was running fiber optic cable along an entire block and simply attached this cable to the copper facilities that were already present and attached at the Complainant’s Service Address.  Verizon notes that the OPT stated that this work did not involve any digging or drilling, but simply consisted of unscrewing the U-guard that was used to shield the copper cable when it comes out of the ground and tie-wrapping the fiber cable to the existing copper facilities.  Verizon PA maintains that the Complainant did not establish that it left behind debris.  Further, Verizon PA points out that it offered to secure the bracket to the U-guard with a second screw.  Verizon PA submits that the Complainant has not set forth any evidence to indicate that it provided her with unreasonable service.  Id. at 6-12.

Disposition

At the outset, we note that in the instant case, the Complainant contends, inter alia, that Verizon PA improperly sent workers to perform maintenance work at her Service Address without first providing her with notice.  As discussed above, in rendering his Initial Decision, ALJ Pell indicated that he is not aware of any notice requirement in the Code or our Regulations which would obligate Verizon PA to notify affected property owners prior to performing work pursuant to an existing right-of-way easement.  We agree with the ALJ that there appears to be no such specific Regulation or Code provision.  Further, we note it is well settled that allegations relating to property rights and the interpretation of a valid right of way agreement are exclusively within the jurisdiction of the Courts of Common Pleas.  See e.g. Fairview Water Co. v. Pa. Pub. Util. Comm’n., 502 A.2d 162 (Pa.  1985).  

At the same time, however, we also note the finding of the ALJ that Verizon PA is required by law to provide its customers with adequate, safe, and reasonable customer service.  As the ALJ observed, in the absence of specific regulations, Section 1501 of the Code governs a public utility’s obligation to provide reasonable service to its customers.  In this regard, we disagree with Verizon PA that simply referring to the existence of a right-of-way agreement is sufficient for a utility to rebut substantial allegations of inadequate service under Section 1501.  Instead, we find that the Commission must examine the specific facts of the case to determine whether there has been a violation of Section 1501 of the Code.  For example, in Gallagher v Bell Telephone Co. of Pa., Docket No. F-8958314 (Final Order entered September 23, 1992), the Commission found that a public utility had violated Section 1501 by allowing its customer service representatives to refuse to identify themselves to a complainant, by calling the complainant a rude name, and by hanging up on the complainant.  Id.; see also Joel and James Haimes v. PPL Electric Utilities Corporation,  Docket No. F-002201447, (Final Order entered April 7, 2008);  Michael Moffa v. Verizon Pennsylvania Inc., Docket No. C-2010-2212745, (Final Order entered March 22, 2012),  

Based upon the record developed in the instant case and the applicable law, we find the Complainant’s February 17th and February 26th Exceptions to be without merit.  We concur with the ALJ that the Complainant failed to prove, by a preponderance of the evidence, that Verizon PA violated Section 1501 of the Code when it visited the Complainant’s Service Address on September 26, 2013.  As the ALJ observed, the Commission has found that although Section 1501 of the Code obligates a utility to furnish reasonable service to its customers, there is no such obligation that the utility furnish perfect service.  See. Re: Metropolitan Edison Company, 80 Pa. PUC 663 (1993); McCauley v. Pennsylvania Electric Company, 2014 WL 1390779 (Pa. P.U.C.).

The record in the matter before us supports the ALJ’s finding that Verizon PA’s employees wore uniforms that displayed the Verizon PA logo while performing their work.  Tr. at 40.  Conversely, we find no evidence in the record to corroborate the Complainant’s assertion that the second worker with whom she had interacted was a Verizon PA employee or that Verizon PA left behind debris at her Service Address.  Furthermore, the record supports the ALJ’s finding that Verizon PA offered to remedy the Complainant’s concern regarding the bracket by securing the bracket to the U-guard, but that the Complainant refused this offer.  Id. at 31-32.  In light of the above, we find no reason to reject or modify the ALJ’s Initial Decision.  Accordingly, the Complainant’s February 17th and February 26th Exceptions are denied.

Conclusion

Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the Initial Decision, consistent with this Opinion and Order; THEREFORE, 

IT IS ORDERED:

1.	That the Exceptions of Janet Armour, filed on February 17, 2015 and February 26, 2015, are denied, consistent with this Opinion and Order.

2.	That the Initial Decision of Administrative Law Judge Christopher P. Pell, issued on February 9, 2015, is adopted, consistent with this Opinion and Order.

3.	That the Complaint of Janet Armour against Verizon Pennsylvania LLC, at Docket No. C-2013-2395643, is dismissed.

4.	That this proceeding shall be marked closed.


[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  August 20, 2015 
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