BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Thomas Kielbasinski					:
							:
	v.						:		C-2015-2485659
							:
Columbia Gas of Pennsylvania, Inc. 			:

	

INITIAL DECISION


Before
Katrina L. Dunderdale
Administrative Law Judge


This decision dismisses a complaint for failure to appear and prosecute.  

HISTORY OF THE PROCEEDINGS

On June 2, 2015, Thomas Kielbasinski (Complainant or Mr. Kielbasinski) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Columbia Gas of Pennsylvania, Inc. (Respondent or Columbia Gas).  Complainant alleged Columbia threatened to terminate service, his bills were inaccurate and he wanted another payment plan.  

Respondent filed an answer on June 23, 2015.  The answer admitted Respondent provided service at the service address and acknowledged Complainant sought another payment agreement.  Columbia Gas averred the Commission’s Bureau of Consumer Services (BCS) provided Complainant with a payment agreement on June 21, 2013 (BCS No. 3113581) but Complainant failed to comply with the agreement.  Columbia Gas requested the Commission’s authorization to proceed with the termination of Complainant’s service before the winter moratorium.  The answer requested the Commission dismiss the complaint.  Lastly, Columbia Gas averred Complainant has abused the Commission’s administrative judicial and complaint processes in order that Complainant could continue to enjoy free natural gas service while accruing arrearage on his account.  Respondent’s answer asked the Commission to direct BCS and the Secretary’s Bureau to refuse to accept any additional formal and/or informal complaints from Complainant until he paid off the entire balance of arrearages.  Columbia Gas averred at the hearing that the current balance on Complainant’s account totals $4,953.79.

By notice dated June 26, 2015, the Commission scheduled this matter for an initial call-in telephonic hearing on August 13, 2015, at 10:00 a.m. and assigned the case to me.  I issued a prehearing order on July 8, 2015, addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.

On August 12, 2015 at 12:54 p.m., counsel for Respondent forwarded an electronic mail message from Complainant which stated, “I have a family emergency out of state, so I will not be able to attend this meeting.”  Respondent’s counsel indicated he advised Complainant to contact the presiding officer but indicated Respondent objected to any continuance request.

On the afternoon of August 12, 2015, Complainant contacted the presiding officer’s staff to request a continuance due to a family emergency.  At 2:47 p.m., the presiding officer’s staff advised Complainant in an electronic response that the hearing would commence as scheduled but Complainant would be given an opportunity to discuss the reasons for a continuance.

At 5:51 p.m. on August 12, 2015, Complainant replied to the presiding officer’s staff and stated, “I will not be available period like I said, so this family emergency is more important than this bill.”

At 8:03 a.m. on August 13, 2015, the presiding officer’s staff responded that the hearing would begin as scheduled unless Complainant called by 9:30 a.m. to “explain the nature of the family emergency and the reason why [Complainant] cannot call in to the hearing.”  Complainant was told the continuance would continue to be denied unless he provided additional information.

On August 13, 2015 at 10:02 a.m., I attempted to convene the telephonic hearing as scheduled but Complainant failed to appear for the hearing.  I kept the telephone line open until 10:26 a.m. at the telephone number shown on the June 26, 2015 hearing notice.  Complainant continued to be absent from the telephonic hearing.  No telephone message, correspondence or voicemail message was received from Complainant indicating the nature of the family emergency or providing a reason why Complainant would not be able to call into the telephonic hearing.  Prior to the start of the hearing, no telephone call, correspondence, electronic message or voicemail message was received indicating the nature and reason(s) for Complainant’s unavailability at the time of the telephonic hearing.  

Counsel for the Respondent, Larry R. Crayne, Esquire moved to dismiss the complaint for failure to appear and prosecute.  I advised Respondent I would grant its motion unless Complainant contacted my office by the close of business on August 13, 2015 to indicate the nature and reason(s) for his failure to appear at the telephonic hearing. 

In addition, Respondent moved on the record to have Complainant, Complainant’s family members or any individual claiming to reside at the service address precluded from filing any additional formal or informal complaints until such time as the unpaid arrearage balance would be paid in full.  I advised Respondent’s counsel that the motion to preclude future complaint filings could not be granted without providing Complainant with a knowing opportunity to be present to refute the claims that he abused the Commission’s administrative processes.  

Complainant did not contact the presiding officer on August 13, 2015 to explain the reason for his unavailability at the hearing.  Thereafter, the record closed on August 13, 2015 upon the conclusion of the telephonic hearing.  This decision grants Respondent’s motion to dismiss the complaint.

FINDINGS OF FACT

1. 	Complainant in this case is Thomas Kielbasinski who resides at the service address located at 402 West Main Street, Rear Apartment, Somerset, Pennsylvania.

		2.	Respondent in this case is Columbia Gas of Pennsylvania, Inc., and Respondent provides natural gas service to Complainant at the service address.
		
		3.	On June 2, 2015, Complainant filed a complaint with the Commission against Respondent.

		4.	Respondent filed an answer on June 23, 2015.

		5.	By notice dated June 26, 2015, the Commission scheduled this matter for an initial call-in telephonic hearing on August 13, 2015, at 10:00 a.m.

		6.	On July 8, 2015, the presiding officer sent the prehearing order to remind the parties about the date, time and manner of hearing in this case.

		7.	The Commission and the presiding officer sent notices of the telephonic hearing in this case to Complainant by regular first-class mail to the address stated on the complaint.

		8.	The hearing notices were never returned to the sender as undeliverable.

		9.	Complainant failed to appear at the August 13, 2015 telephonic hearing.

		10. 	Complainant requested a continuance on the day prior to the telephonic hearing due to a “family emergency” but refused to inform the Commission or the presiding officer about the nature of the family emergency and why he could not be present at the telephonic hearing.
DISCUSSION

		Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  Schneider v. Pa. Pub. Util. Comm’n, 479 A.2d 10 (Pa.Cmwlth. 1984).  This due process requirement is satisfied, however, when the administrative agency provides the parties notice and the opportunity to be heard.

The Commission sent notice of the telephonic hearing in this case to Complainant on June 26, 2015, by regular first-class mail to the address stated on the complaint.  This piece of mail was never returned to the sender, the scheduling staff for the Office of Administrative Law Judge in Harrisburg.  

In addition, I issued a prehearing order dated July 8, 2015, which, inter alia, reminded the parties of the hearing date and time.  This prehearing order also directed the parties to notify me if they would be unable to appear at the date and time listed for the telephonic hearing.  This order, which was also mailed to Complainant at the address stated on the complaint, was never returned.  

Accordingly, I presume that this mail, which was sent in the ordinary course of business, was received by Complainant.  Berkowitz v. Mayflower Securities, Inc., 317 A.2d 584 (Pa. 1974); Meierdierck v. Miller, 147 A.2d 406 (Pa. 1959); Samaras v. Hartwick, 698 A.2d 71 (Pa.Super. 1997); Judge v. Celina Mutual Insurance Co., 444 A.2d 658 (Pa.Super. 1982).

[bookmark: _GoBack]		Furthermore, Complainant called the presiding officer’s office on August 12, 2015, claiming a family emergency and indicating he wanted a continuance.  Pursuant to 52 Pa.Code § 1.15(b) and Paragraph No. 8 of the Prehearing Order dated July 8, 2015,  continuance requests should be filed at least five days prior to the hearing date.  If filed less than five days before the hearing date, the request is unlikely to be granted except in rare situations if sufficient cause exists.  

		Complainant was told to provide the presiding officer with the nature of the emergency and the reason why the emergency would prevent Complainant from appearing at the scheduled hearing.  Complainant was told the telephonic hearing would proceed, and he would be provided with an opportunity to discuss the reason for the continuance request.  Complainant did not appear for the scheduled hearing or notify the presiding officer before the telephonic hearing the nature of the emergency and the reason(s) he would be unavailable at that time on that day.  

		Under these circumstances, it appears Complainant had ample opportunity to appear and be heard in this proceeding, but voluntarily chose not to do so.  Therefore, the due process rights of Complainant have been fully protected.  Sentner v. Bell Telephone Co. of Pa., Docket No. F‑00161106 (Order entered October 25, 1993); 52 Pa.Code § 5.245(a).
		
		Section 332(a) of the Public Utility Code, 66 Pa.C.S.A § 332(a), places the burden of proof upon the proponent of any request for relief.  As the party bringing this complaint, Complainant bears the burden of proving by a preponderance of the evidence that he is entitled to relief.  By failing to appear and proffer any evidence to support his complaint, Complainant has failed to meet this burden.  Under these circumstances, the complaint will be dismissed without prejudice.  Jefferson v. UGI Utilities, Inc., Docket No. Z‑00269892 (Order entered December 26, 1995); 52 Pa.Code § 5.245.

		Lastly, the presiding officer denied Respondent’s request in its answer and later on the record at the initial hearing to preclude Complainant, Complainant’s family members or any individual claiming to reside at the service address from filing any future formal or informal complaint until the unpaid arrearage was paid off in full.  Respondent was prepared to present testimony and documentation showing the number of complaints filed by Complainant over the last two years, the number of Company payment agreements on which Complainant defaulted, and the 2013 BCS payment agreement on which Complainant defaulted.  Respondent requested in its answer and again at the initial telephonic hearing that the Commission direct BCS and the Secretary’s Bureau to refuse to accept any future filing from Complainant until such time as Complainant pays off the unpaid arrearage, which totaled $4,953.79 on the date of the hearing.  
		In order to protect Complainant’s due process rights, the request to find Complainant abused the Commission’s administrative process had to be denied because Respondent did not file a separate new matter, pursuant to 52 Pa.Code § 5.62.  Respondent’s request could have been granted if Mr. Kielbasinski had been advised through new matter that Complainant must be present to refute evidence about his alleged abuse of administrative process, and then Complainant did not appear at the hearing.  Pursuant to 52 Pa.Code § 5.63, a complainant who does not file a timely reply to facts pleaded in new matter “may be deemed in default, and relevant facts stated in the new matter may be deemed to be admitted.”  The presiding officer denied Respondent’s request because Complainant was not present at the hearing, and Complainant was not sufficiently notified of the need to cross-examine the testimony and proffered evidence from Respondent.  

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter of and the parties to this proceeding.  66 Pa.C.S.A. § 1501.

2. The due process rights of Complainant have been fully protected in this proceeding.   52 Pa.Code § 5.245.

3. By failing to appear and proffer any evidence to support the complaint, Complainant has failed to meet the burden of proving he is entitled to the relief he seeks from the Commission.



ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the motion of Columbia Gas of Pennsylvania, Inc. to dismiss the complaint filed by Thomas Kielbasinski at Docket No. C-2015-2485659 is granted.

		2.	That the complaint of Thomas Kielbasinski against Columbia Gas of Pennsylvania, Inc. at Docket No. C-2015-2485659 is dismissed without prejudice for failure to appear and prosecute.

		3.	That the docket at Docket No. C-2015-2485659 is marked closed.



Date:  August 14, 2015						/s/				
							Katrina L. Dunderdale
							Administrative Law Judge


5

