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OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Cynthia Santore Smith (Complainant or Ms. Santore Smith) on March 9, 2015, in response to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Cynthia Williams Fordham issued on February 24, 2015.[footnoteRef:1]  PECO Energy Company (Respondent or PECO) filed Replies to Exceptions on April 29, 2015.  For the reasons stated below, we will deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision. [1:  	On March 11, 2015, the Commission’s Secretary’s Bureau issued a Secretarial Letter to Ms. Santore Smith stating that the Complainant’s Exceptions were being returned to her because they are required to have an original signature and Certificate of Service.  The Secretarial Letter directed the Complainant to sign the Exceptions and to return them to the Commission along with a Certificate of Service within ten days.  On March 17, 2015, the Complainant returned the Exceptions to the Commission with an original signature.  However, they did not contain a Certificate of Service.  In its Replies to Exceptions, PECO states that the Exceptions were never served on the Respondent.  R. Exc. at 1. Although the Replies to Exceptions were filed beyond the time for filing, we will consider them because it appears that the Complainant failed to properly serve the Exceptions on the Respondent.  ] 


History of the Proceeding

		On September 15, 2014, the Complainant filed a Formal Complaint (Complaint) with the Commission against PECO alleging the following: there were incorrect charges on her bill for electric service at her Service Address; the bills were too high for a two story, two bedroom row home; the bills for the prior November, December and January ranged between $400 and $900 a month; and Ms. Santore Smith and her husband moved due to the high bills.  For relief, she requested a refund.  Complaint at 
2-3.  This case is a timely appeal of an informal decision of the Commission’s Bureau of Consumer Services decision at case number 3258302. 

		On October 20, 2014, the Respondent filed an Answer to the Complaint.  PECO denied that the Complainant was overcharged or that there were any meter issues or billing errors on the Complainant’s utility bills.  The Respondent averred, in part, that it conducted high bill field investigations on February 18, 2011, and December 20, 2012, which found no issues with the meters.  PECO contended that the Complainant has been properly billed for her electric service.   Answer at 1-4.  
		On November 17, 2014, the Office of Administrative Law Judge issued a Hearing Notice to the Parties setting the initial hearing date for January 12, 2015.  Thereafter, ALJ Fordham issued a Prehearing Order on November 21, 2014, which, in part, reiterated the initial hearing date of January 12, 2015.  Additionally, the Prehearing Order explained the procedure for requesting a continuance of the scheduled initial hearing date.  Prehearing Order at 3.

		The Initial Hearing convened as scheduled on January 12, 2015.  However, the Complainant did not appear.  The Respondent was represented by counsel and two PECO witnesses were present, but did not testify.  During the hearing, PECO’s counsel made an oral Motion to Dismiss the Complaint with prejudice for lack of prosecution.

 		The hearing produced a transcript of seven pages.  The record closed on January 27, 2015, after the receipt of the transcript.

	In her Initial Decision issued on February 24, 2015, ALJ Fordham granted the Respondent’s Motion to Dismiss the Complaint with prejudice because the Complainant failed to appear and prosecute her case.  As previously indicated, the Complainant filed Exceptions to the Initial Decision on March 9, 2015, and PECO filed Replies to Exceptions on April 29, 2015.

Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the complainant shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied. The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

ALJ’s Initial Decision 

		In her Initial Decision, ALJ Fordham made five Findings of Fact and reached six Conclusions of Law.  I.D. at 3, 5.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

		The ALJ noted that the Hearing Notice and the Prehearing Order were mailed to the Complainant at the address on her Complaint.  Neither document was returned to the Commission by the United States Postal Service, which created a rebuttable presumption that Ms. Santore Smith received the information containing the notification of the hearing date.  The ALJ explained that after notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the Parties to appear and participate in the hearing.  I.D. at 4.   

		The Complainant did not attend or participate in the hearing.[footnoteRef:2]  According to the ALJ, the hearing was held in accordance with Section 332(f) of the Code, 66 Pa. C.S. § 332(f), and Section 5.245 of our Regulations, 52 Pa. Code § 5.245.[footnoteRef:3]  Because the Complainant did not present evidence in support of her allegations, the ALJ found that Ms. Santore Smith failed to satisfy her burden of proof.  Accordingly, the ALJ dismissed the Complaint with prejudice.  I.D. at 4-5.   [2:  	Additionally, after noting the failure of Ms. Santore Smith to attend, the ALJ stated: “[w]hen the Complainant called to request a continuance, she was advised to provide written documentation to explain why she could not attend the hearing.  To date the Complainant has not submitted anything to support her oral request for a continuance.”  I.D. at 2.  It is unclear from the record when the Complainant called to request a continuance.]  [3: 		In relevant part, 66 Pa. C.S. § 332(f) provides:

		Any party who shall fail to be represented at a scheduled conference or hearing after being duly notified thereof, shall be deemed to have waived the opportunity to participate in such conference or hearing, and shall not be permitted thereafter to reopen the disposition of any matter accomplished thereat, or to recall for further examination of witnesses who were excused, unless the presiding officer shall determine that failure to be represented was unavoidable and that the interests of the other parties would not be prejudiced by permitting such reopening or further examination….

Under 52 Pa. Code § 5.245, a party who fails to attend a hearing after being notified is deemed to have waived the opportunity to participate in the hearing.] 


Exceptions[footnoteRef:4] and Replies [4: 	 	We acknowledge that the format of the Complainant’s Exceptions does not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that exceptions be numbered, identify the finding of fact and conclusion of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  Nevertheless, particularly because the Complainant is appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code 
§ 1.2(a), in order to secure a just, speedy, and inexpensive determination.] 


		In her Exceptions, the Complainant acknowledges that PECO’s representatives visited her Service Address but that no one has addressed her high bill problems which she contends have been going on for five to six years.  She also states that no one has mentioned that she heated her home using a gas fire place and never used electricity for heat.  Exc. at 1.  
Regarding her failure to attend the hearing, Ms. Santore Smith argues that she had the flu and that she “called your office and also sent a letter.”  Id. at 2.

In its Replies to Exceptions, PECO asserts that the Commission satisfied its due process obligations by providing notice of the hearing to the Complainant.  The failure of Ms. Santore Smith to attend the hearing, PECO argues, constituted a waiver of the opportunity to participate.  Citing to Section 332(f) of the Code, the Respondent avers that the Complainant cannot reopen the record without proof that her failure to appear was unavoidable and that the interests of PECO and the public interest will not be prejudiced.   R. Exc. at 2-3.

Additionally, PECO states that the Complainant’s purported justification for failing to attend (i.e., the flu) does not satisfy the heightened standard under Section 332(f) of the Code.  The Respondent alleges that the ALJ did not receive a letter or call to presumably request a continuance.  Further, PECO notes that the Complainant did not attach a copy of a letter or telephone record to substantiate her contention that she requested a continuance.  Moreover, the Respondent asserts, the Exceptions indicate that the Complainant knew about the hearing in advance and had ample time to inform the Commission and PECO that she would need a continuance.  Finally, PECO argues it would be prejudicial to require the Respondent to expend resources to prepare for another hearing and that the Commission would be prejudiced by the Complainant’s wasteful use of the resources.  R. Exc. at 3-4.  

Disposition

		 Based on our review of the record and the Exceptions and Replies to Exceptions, we shall deny the Complainant’s Exceptions.  We find that the ALJ properly dismissed the Complaint with prejudice based on the Complainant’s failure to appear for the scheduled hearing.  
		Preliminarily, we will address the Complainant’s apparent contention that she requested a continuance by calling the Commission and sending a letter.  Exc. at 2.  

Our Regulation at 52 Pa. Code § 1.15(b) provides, in pertinent part:

(b)  Except as otherwise provided by statute, requests for continuance of hearings . . . shall be by motion in writing, timely filed with the Commission, stating the facts on which the application rests, except that during the course of a proceeding, the requests may be made by oral motion in the hearing before the Commission or the presiding officer.  Only for good cause shown will requests for continuance be considered.  The requests for a continuance should be filed at least 5 days prior to the hearing date.

		Here, the ALJ acknowledged that the Complainant called to request a continuance and was advised to provide written documentation to explain why she could not attend the hearing.  According to the ALJ, Ms. Santore Smith did not submit anything to support this oral request for a continuance.  I.D. at 2.  The record does not contain a copy of the letter mentioned in her Exception.

		Under the circumstances, and in the absence of any supporting information to evaluate whether there was an attempt to show good cause to grant a continuance, we are constrained to find that the Complainant did not satisfy the requirements for obtaining a continuance of the hearing.  Accordingly, it was proper for the ALJ to conduct the hearing as scheduled.

		Here, the Complainant does not dispute being notified about the scheduled hearing on January 12, 2015.  By failing to attend the hearing, the Complainant is deemed to have waived the opportunity to participate and advance her Complaint.  In order to overcome this waiver, the Complainant must show that the failure to attend was unavoidable and that the interests of the other parties and the public would not be prejudiced by permitting the reopening of the case.  The Exceptions do not address any of the factors necessary to overcome this waiver.

In particular, the Complainant does not discuss the issue of lack of prejudice to the public or to Respondent.  We are of the opinion that it would not serve the public interest to remand the case for further proceedings, as it would require the further expenditure of administrative and judicial resources.  Further, we believe that the interests of PECO would be prejudiced by giving the Complainant a second opportunity to present her case.   We acknowledge that PECO’s counsel and two witnesses were present on the date of the scheduled hearing in this proceeding and were prepared to proceed.   Therefore, we agree with the ALJ that, by failing to appear at the hearing the Complainant waived her opportunity to participate in the hearing and failed to meet her burden of proof.  

Out of concern for the waste of the Commission’s (and respondents’) time and resources, we have, on many occasions, dismissed pro se complaints with prejudice for failure to appear at a hearing.  See, e.g., Marilyn Day v. PECO Energy Company, Docket No. C-2010-2181515 (Order entered June 10, 2011); and Patricia Geary v. Verizon Pennsylvania, Inc., Docket No. C-2009-2118625 (Order entered September 16, 2010).  However, we have also declined to dismiss complaints with prejudice if the complainants made good faith attempts to reach their hearings on time.  See, e.g., Yomari Then v. Philadelphia Gas Works, Docket No. F-2012-2318264 (Order entered June 13, 2013); Windell C. Wiggins v. PECO Energy Company, Docket No. C-2010-2190335 (Order entered October 27, 2011); and Edward B. Ference v. Equitable Gas Company, Docket No. C-20015840 (Order entered February 12, 2002).   In this matter, there is no indication that the Complainant made a good faith attempt to reach the hearing on January 12, 2015.  Thus, we find no error in the ALJ’s dismissal of the Complaint with prejudice.  
Conclusion

In light of the above discussion, we shall:  (1) deny the Complainant’s Exceptions; (2) adopt the ALJ’s Initial Decision; and (3) dismiss the Complaint, with prejudice, all consistent with this Opinion and Order. THEREFORE,

IT IS ORDERED:

1.	That the Exceptions filed by Cynthia Santore Smith on March 9, 2015, to the Initial Decision of Administrative Law Judge Cynthia Williams Fordham, are denied.

2.	That the Initial Decision of Administrative Law Judge Cynthia Williams Fordham, issued on February 24, 2015, is adopted.

3.	That the Formal Complaint filed on September 15, 2014, by Cynthia Santore Smith against PECO Energy Company is dismissed, with prejudice.

4.	That the proceeding at Docket No. F-2014-2446204 is marked closed.
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