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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is a Petition for Interlocutory Review and Answer to Material Question (Petition), filed by PECO Energy Company (PECO, Respondent, or Company) on July 28, 2015, in the above-captioned proceeding.  Susan Kreider (Ms. Kreider or Complainant) did not file a brief or other response to the Petition.     

In its Petition, PECO requests interlocutory Commission review and answer to the following material questions:  

(1)	Should Administrative Law Judge Darlene Davis 		Heep’s June 3, 2015 Pre-Hearing Order and July 23, 	2015 Order denying PECO’s Motion in Limine 	allowing Complainant’s claims of health effects and 	disability arising from the smart meter be revised 	because the Orders are inconsistent with the 	Commission’s previous Orders, Regulations and case 	law?  

	(2)	Should the question of whether PECO has 				provided or is providing unreasonable service 				given Complainant’s allegations of “deleterious 				health symptoms” caused by the Smart Meter 				be excluded from the hearing as well as any 				evidence, testimony or discussion to support 				this claim? 
    
PECO requests that the Commission answer the material questions in the affirmative. Petition at 2.      

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]		For the reasons more fully discussed below, we shall answer the material questions in the negative and return this matter to the Office of Administrative Law Judge (OALJ) for such proceedings as may be necessary.  

History of the Proceeding

On February 5, 2015, Ms. Kreider filed a Formal Complaint against PECO objecting to the installation of a smart meter at her residence.  The Complainant alleged the following:  (1) the Respondent was threatening to terminate her service; (2) the Respondent would not respect her notice of self help or offer any alternative; (3) there were incorrect charges on her bill; and (4) the Respondent did not seem to be accepting her monthly readings.  As relief, the Complainant requested permission to keep her analog meter until 2023 or to opt out of having a smart meter installed.
  
On March 10, 2015, the Respondent filed an Answer with New Matter and Preliminary Objections.  In its Answer, PECO denied the material allegations in the Complaint.  PECO averred that it was required to install Advanced Metering Infrastructure (AMI) meters for all of its current Automated Meter Reading (AMR) customers by the end of 2014 and that it had the right under its tariff to terminate service for failure of the customer to permit access to install the meter.  Answer at 3.  

In its New Matter, PECO averred that the Complainant requested to “opt out” of smart meter installation, but that an opt out is not an option under any controlling authority.  PECO stated that an opt out is not provided for under PECO’s smart meter installation plan[footnoteRef:1] that was approved by the Commission,[footnoteRef:2] under Act 129 of 2008 (Act 129) under which PECO’s smart meter plan was compelled, or under the Commission’s June 18, 2009 Order establishing standards for which each electric distribution company (EDC) with more than 100,000 customers must file smart meter technology procurement and installation plans.[footnoteRef:3]  New Matter at 4-5.     [1:  	See Petition of PECO Energy Company for Approval of its Smart Meter Technology Procurement and Installation Plan, Docket No. M-2009-2123944 (Smart Meter Plan).]  [2:  	See Petition of PECO Energy Company for Approval of its Smart Meter Technology Procurement and Installation Plan, Docket No. M-2009-2123944 (Order entered May 6, 2010) (PECO Smart Meter Plan Order).]  [3:  	See Smart Meter Procurement and Installation, Docket No. 
M-2009-2092655 (Implementation Order entered June 24, 2009) (Smart Meter Procurement and Installation Order).] 


	In its Preliminary Objections, PECO argued that the Complaint should be dismissed under 52 Pa. Code § 5.101(a)(4) for legal insufficiency.  In its Preliminary Objections, PECO reiterated its position that its installation of smart meters was compelled by its Smart Meter Plan, the PECO Smart Meter Plan Order, the Commission’s Smart Meter Procurement and Installation Order, and Act 129, none of which allowed for a customer to opt out of smart meter installation.  Preliminary Objections at 6-8.  PECO also further addressed the fact that lack of action by the General Assembly on draft legislation to provide for an opt out underscored its position.  Id. at 8.  PECO also cited numerous Commission Orders in which complaints against smart meter installation were dismissed upon preliminary objection.[footnoteRef:4]  Id. at 9-10.  Based on its averment that it has the right to terminate service to a customer who fails to permit access to Company property for purposes of installation or removal, PECO contended that the Complainant is subject to termination consistent with its tariff and that the Complainant is not entitled to relief under the law.  Id. at 11.   [4:  	See Maria Povacz v. PECO Energy Company, Docket No. C-2012-2317176 (Order entered January 24, 2013); Theresa Gavin v. PECO Energy Company, Docket No. C-2012-2325258 (Order entered January 24, 2013); Jeff Morgan v. PECO Energy Company, Docket No. C-2013-2356606 (Final Order entered July 23, 2013); Thomas McCarey v. PECO Energy Company, Docket No. C-2013-2354862 (Final Order entered September 26, 2013); Renney Thomas v. PECO Energy Company, Docket No. 
C-2012-2336225 (Final Order entered December 31, 2013); and Ellen Donnelly v. PECO Energy Company, Docket No. F-2013-2330663 (Final Order entered March 18, 2014).] 

  
By Order dated April 8, 2015 (April 2015 Order), ALJ David A. Salapa sustained, in part, and dismissed, in part, the Preliminary Objections.[footnoteRef:5]  ALJ Salapa determined that the allegations in the Complaint concerning smart meter installation and termination of service notices were dismissed for legal insufficiency on the basis that the law does not permit a customer to opt out of smart meter installation.  ALJ Salapa stated that Act 129 and the Commission’s Orders authorized the Respondent to develop and implement a smart meter procurement and installation plan, and that the Respondent did not violate any Statute, Regulation, or Order that the Commission has jurisdiction to administer by attempting to install a smart meter at the Complainant’s residence or by threatening termination for lack of access to the meter.  Additionally, ALJ Salapa concluded that the remaining allegations concerning incorrect charges and the failure of PECO to accept the Complainant’s meter readings would be scheduled for a hearing before an ALJ.  ALJ Salapa observed that these allegations directly implicated Statutes and Regulations that the Commission has jurisdiction to administer.  April 2015 Order at 5, 6, 7.         [5: 	 	ALJ Salapa was assigned as the motion judge by notice dated March 27, 2015.  ] 


By notice dated May 27, 2015, the presiding ALJ was changed to ALJ Darlene D. Heep, and the hearing was scheduled in Philadelphia in order to accommodate the Complainant’s request for an in-person hearing.  

By Prehearing Order dated June 3, 2015 (June 2015 Prehearing Order), ALJ Heep indicated that ALJ Salapa ruled that the issues related to the installation of a smart meter and termination of service notices in the Complaint were dismissed for legal insufficiency.  ALJ Heep then stated that Ms. Kreider has the burden of proving the remaining claims, which ALJ Heep indicated were the following:  

(1) that the Respondent was threatening to terminate her service or has already terminated her service;

(2) that the Respondent would not respect her notice of self-help or offer any alternative, including whether PECO has provided or is providing unreasonable service given Complainant’s allegations of “deleterious health symptoms” caused by the Smart Meter;

(3) that there are incorrect charges on her bill; and 

(4) that the Respondent did not seem to be accepting her monthly readings.                           
  
June 2015 Prehearing Order at 1.  

		In response to the June 2015 Prehearing Order, PECO filed a Motion in Limine on July 1, 2015.  In the Motion, PECO requested that the issues to be developed at hearing be limited to those pertaining to billing and the ability of PECO to accept the Complainant’s meter readings, consistent with ALJ Salapa’s April 2015 Order.  PECO’s Motion at 1.  Specifically, PECO asked for the exclusion of “testimony and evidence regarding the Smart Meter; health symptoms allegedly caused by the Smart Meter; radiation issues; claims of discrimination based on disability; or any other allegation concerning health and the Smart Meter.”  Id. at 3.  PECO stated that this matter has already been decided in ALJ Salapa’s April 2015 Order and is consistent with prior Commission decisions.  Id. 

		By Order dated July 23, 2015 (July 2015 Order), ALJ Heep granted, in part, and denied, in part, the Motion in Limine.  ALJ Heep ruled that the Complainant is precluded from introducing any evidence concerning whether a statutory provision, Regulation, or Order allows a customer to opt out of smart meter installation.  The ALJ denied the Motion regarding the following claims that the ALJ indicated would be addressed at an evidentiary hearing:              

	a.	that the Respondent was threatening to terminate her service or has already terminated her service;

	b.	that the Respondent would not respect her notice of self-help or offer any alternative, including whether the Respondent has provided or is providing unreasonable service given Complainant’s allegations of “deleterious health symptoms” caused by the Smart Meter;

	c.	that there are incorrect charges on her bill; and
 
	d.	that the Respondent did not seem to be accepting her monthly readings.
   
July 2015 Order at 1-2.  

As previously noted, on July 28, 2015, PECO filed the instant Petition as well as a Brief in Support of the Petition.  On August 7, 2015, counsel for Laura Sunstein Murphy filed an Amicus Curiae Brief in Opposition to the Petition.[footnoteRef:6]   [6: 	 	As will be addressed in more detail below, Ms. Murphy is a complainant in another Commission proceeding pending at Docket No. C-2015-2475726. ] 


By Order dated July 29, 2015, ALJ Heep directed that the proceeding at Docket No. C-2015-2469655 be held in abeyance until the Commission acts on the Petition at the instant Docket No. P-2015-2495064. 

By Secretarial Letter issued August 12, 2015, the Commission waived the thirty-day period for consideration set forth in 52 Pa. Code § 5.303 in order to provide adequate time for a thorough review of the questions raised.  See 52 Pa. Code § 1.2(c); see also, C.S. Warthman Funeral Home, et al. v. GTE North, Incorporated, Docket No. C-00924416 (Order entered June 4, 1993).	 

Discussion

Legal Standards 

As a preliminary matter, we note that any issue we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).   

		PECO filed its Petition pursuant to Section 5.302 of the Commission’s Regulations, 52 Pa. Code § 5.302.  During the course of a proceeding and pursuant to the provisions of 52 Pa. Code § 5.302, a party may seek interlocutory review and answer to a material question which has arisen or is likely to arise.  The standards for interlocutory review are well established.  Section 5.302 of our Regulations requires that the petitioning party “state . . . the compelling reasons why interlocutory review will prevent substantial prejudice or expedite the conduct of the proceeding.”  The pertinent consideration is whether interlocutory review is necessary in order to prevent substantial prejudice – that is, the error and any prejudice flowing therefrom could not be satisfactorily cured during the normal Commission review process.  Joint Application of Bell Atlantic Corp. and GTE Corp., Docket No. A-310200F0002, et al. (Order entered June 10, 1999); Pa. PUC v. Frontier Communications of Pa. Inc., Docket No. 
R-00984411 (Order entered February 11, 1999); In re: Knights Limousine Service, Inc., 59 Pa. P.U.C. 538 (1985).  

Pursuant to 52 Pa. Code § 5.303, the Commission may take one of the following courses of action on requests for interlocutory review and answer to a material question:  

(1)	Continue, revoke or grant a stay of proceedings if necessary to protect the substantial rights of the parties.

(2)	Determine that the petition was improper and return the matter to the presiding officer.

(3)	Decline to answer the question.

(4)	Answer the question.

Generally, Petitions for Interlocutory Review are not favored, as the preferred approach is to permit proceedings to move forward in the normal course in order to provide all parties, the presiding officer, and the Commission with a full opportunity to develop the record, brief issues, and present arguments at each stage.  Re:  Philadelphia Gas Works Universal Service and Energy Conservation Plan, Docket No. M-00072021 (Order entered October 23, 2009), at 3.  
  
PECO’s Position 

		PECO’s Petition concerns ALJ Heep’s rulings in the June 2015 Prehearing Order and the July 2015 Order, which denied, in part, PECO’s Motion in Limine.  Petition at 3-4; PECO’s Brief in Support at 5.  The material questions raised in PECO’s Petition include the following: 

 (1)	Should Administrative Law Judge Darlene Davis 		Heep’s June 3, 2015 Pre-Hearing Order and July 23, 	2015 Order denying PECO’s Motion in Limine 	allowing Complainant’s claims of health effects and 	disability arising from the smart meter be revised 	because the Orders are inconsistent with the 	Commission’s previous Orders, Regulations and case 	law?  

	(2)	Should the question of whether PECO has 				provided or is providing unreasonable service 				given Complainant’s allegations of “deleterious 				health symptoms” caused by the Smart Meter 				be excluded from the hearing as well as any 				evidence, testimony or discussion to support 				this claim? 

PECO requests that the Commission answer the material questions in the affirmative.   Petition at 2.

		In support of its Petition, PECO argues that there are compelling reasons for review of the material questions it has presented.  PECO avers that interlocutory review is necessary to prevent substantial prejudice to the Company, because PECO should not be required to defend against allegations that it believes have no legal or factual basis and have been rejected in previous Commission decisions.  PECO states that smart meters and a customer’s ability to opt out of meter installation due to concerns about health effects or disability have been addressed by the Commission in many cases, and the decisions establish that claims concerning smart meter health effects or the ability to opt out of installation due to health or disability concerns have been properly dismissed without a hearing.  PECO’s Brief in Support at 6.  PECO adds that claims alleging that smart meters cause health problems and PECO’s right to terminate service pursuant to its tariff when a customer refuses meter installation based on health concerns have been determined not to constitute Code violations and have been dismissed.  Id. at 7 (citing Paul v. PECO Energy, Docket No. C-2015-2475355 (Initial Decision issued July 1, 2015); Gavin, supra; Thomas, supra).  PECO avers that these cases were summarily dismissed on the basis that the complainants were not entitled to relief as a matter of law, because the EDC is legally required to install smart meters throughout its service territory and there is not an option for customers to opt out of the installation.  PECO’s Brief in Support at 7.    

		As applied to this case, PECO indicates that a determination that PECO is providing unreasonable service by installing a customer’s meter cannot be reached since PECO is required to install the meters pursuant to Section 2807(f)(2) of the Code, 
66 Pa. C.S. § 2807(f)(2),[footnoteRef:7] and the Smart Meter Procurement and Installation Order.  PECO’s Brief in Support at 7.  PECO also notes that ALJ Salapa already decided this issue when ruling on PECO’s Preliminary Objections in the April 2015 Order.  PECO argues that allowing testimony or evidence regarding the smart meter and whether PECO is acting unreasonably by not permitting Ms. Kreider to opt out of installation based on health reasons will cause substantial prejudice to the Company, because the Company is required to follow Act 129 and the Smart Meter Procurement and Installation Order.  PECO asserts that these issues are a matter of law that have already been decided and, accordingly, that these issues should be precluded from the hearing.  PECO’s Brief in Support at 8.     [7: 	 	Section 2807(f)(2) provides the following:  

	(2) Electric distribution companies shall furnish smart meter technology as follows:

	(i) Upon request from a customer that agrees to pay the 	cost of the smart meter at the time of the request.

	(ii) In new building construction.

	(iii) In accordance with a depreciation schedule not to 	exceed 15 years.] 

			    
Further, PECO contends that resolving these issues now will prevent substantial prejudice to the Company and expedite the hearing by eliminating the need for expert testimony, as medical or other expert testimony would be needed to rebut the Complainant’s claims regarding adverse health effects.  PECO states that the implications of ALJ Heep’s ruling extend beyond the instant case.  PECO avers that it is unfair, impractical, and prejudicial to require the Company to adhere to Act 129 and then allow litigation from PECO customers concerning health effects related to the meter.  Id. at 9. PECO believes that, if ALJ Heep’s Orders remain in effect, the Company and other EDCs will be exposed to similar complaints in the future concerning health and disability claims related to smart meter installation.  PECO avers that such claims would increase costs for the Companies and use of the Commission’s resources, resulting in harm to customers and disrupting an orderly and efficient formal complaint process.  Id. at 7-8, 9.      

Amicus Curiae Brief 

		As previously noted, on August 7, 2015, counsel for Laura Sunstein Murphy filed an Amicus Curiae Brief in Opposition to the Petition (Amicus Brief) 


pursuant to 52 Pa. Code § 5.502(e).[footnoteRef:8]  Ms. Murphy is a complainant in Murphy v. PECO Energy Company, at Docket No. C-2015-2475726, a proceeding currently pending before the Commission.  In the Amicus Brief, Ms. Murphy indicates that her complaint against PECO alleges that PECO’s automatic installation of smart meters that emit Electro Magnetic Field (EMF) radiation may constitute a violation of PECO’s duty to provide reasonable and safe service to her under Section 1501 of the Code, because she is disabled and uniquely susceptible to the harmful effects of EMF emissions.  Ms. Murphy states that, while the instant case and the Murphy complaint proceeding differ, she has an interest in the instant case and the Commission’s decision on PECO’s Petition because PECO has asked the Commission to answer questions that may directly affect Ms. Murphy’s prosecution of her formal complaint.  Amicus Brief at 2.   [8: 	 	Section 5.502(e) of our Regulations, 52 Pa. Code § 5.502(e), provides the following:  

(e) Filing of amicus curiae briefs. A person interested in the issues involved in a Commission proceeding, although not a party, may, without applying for leave to do so, file amicus curiae briefs in regard to those issues. Unless otherwise ordered, amicus curiae briefs shall be filed and served in the manner and number required and within the time allowed by this section, absent good cause.] 


		Although it may not be dispositive of the issues in this case, we will consider the Amicus Brief, as Ms. Murphy need not be a party to this case in order to file an Amicus Brief.  In doing so, however, we emphasize that we are not prejudging or deciding any of the issues currently pending in the Murphy complaint proceeding at Docket No. C-2015-2475726.  Each of these cases before us will be decided individually based on the particular facts in each proceeding.  

		  Ms. Murphy avers that, if the Commission decides the material questions in the affirmative, the complainants will be denied their due process rights. Amicus Brief at 4.  Ms. Murphy states that evidence regarding the allegations of health effects caused by smart meters should be allowed during the instant Kreider proceeding, because if the evidence is excluded the Commission will lack the necessary facts to adjudicate the issues of unreasonable service raised in the Complaint.  Id. at 4-5.  According to Ms. Murphy, disallowing Ms. Kreider the opportunity to present such evidence will constitute a due process violation, as the record will not be fully developed and Ms. Kreider will not be provided with a meaningful opportunity to be heard.  Id. at 5 (citing Popowsky v. Pa. PUC, 805 A.2d 637, 643; 66 Pa. C.S. §§ 701, et seq.).  

		Additionally, Ms. Murphy contends that genuine issues of fact exist in this proceeding, and PECO is not entitled to judgment as a matter of law.  Amicus Brief at 5.  Ms. Murphy avers that the cases PECO relies on regarding the opt out determinations are inapposite, as the Commission has not made a ruling on whether PECO’s compulsory installation of smart meters in the homes of disabled customers who are susceptible to EMF emissions constitutes unreasonable and unsafe service in violation of Section 1501 of the Code.  Id. at 6.  Ms. Murphy believes that the appropriate course of action is for the Commission to allow complainants claiming unsafe and unreasonable service based on the health effects of smart meters to present their evidence at a hearing before an ALJ and to decide these matters on a case-by-case basis.  Id. at 8-9.           
                                     
Disposition 

The Standards for Interlocutory Review Have Been Met

Generally, Petitions for Interlocutory Review are not favored, as the preferred approach is to permit proceedings to move forward in the normal course in order to provide all parties, the presiding officer, and the Commission with a full opportunity to develop the record, brief issues, and present arguments at each stage.  Re:  Philadelphia Gas Works Universal Service and Energy Conservation Plan, Docket No. M-00072021 (Order entered October 23, 2009), at 3.  In this case, however, we are compelled to answer the material questions presented by PECO in order to address some apparent inconsistencies between ALJ Salapa’s April 2015 Order and ALJ Heep’s June 2015 Prehearing Order and July 2015 Order.  

		While ALJ Salapa’s April 2015 Order does not expressly exclude the Complainant’s claims regarding health effects caused by the smart meter, it does dismiss for legal insufficiency all allegations in the Complaint concerning smart meter installation.  April 2015 Order at 7.  ALJ Salapa found that PECO did not violate any Statute, Regulation, or Commission Order by attempting to install a smart meter at the Complainant’s residence or by threatening termination for lack of access to the meter.  Id. at 5.  
	
		In addressing ALJ Salapa’s April 2015 Order, ALJ Heep stated that the Complainant was precluded from introducing any evidence concerning whether a statutory provision, Regulation, or Order allows a customer to opt out of smart meter installation.  ALJ Heep also expressly allowed the following claims to be addressed at an evidentiary hearing:              

	a.	that the Respondent was threatening to terminate her service or has already terminated her service;

	b.	that the Respondent would not respect her notice of self-help or offer any alternative, including whether the Respondent has provided or is providing unreasonable service given Complainant’s allegations of “deleterious health symptoms” caused by the Smart Meter;
        
July 2015 Order at 1-2.  In view of any inconsistencies between the two rulings by the ALJs in this proceeding, we will answer the material questions to the extent necessary for clarification purposes.  We find that doing so will expedite the conduct of this proceeding and provide guidance to the Parties prior to the evidentiary hearing, while ensuring the development of a full and complete factual record that is consistent with the Commission’s jurisdiction and authority.    

Material Questions 

(1)	Should Administrative Law Judge Darlene Davis 	Heep’s June 3, 2015 Pre-Hearing Order and July 	23, 2015 Order denying PECO’s Motion in Limine 	allowing Complainant’s claims of health effects and 	disability arising from the smart meter be revised 	because the Orders are inconsistent with the  	Commission’s previous Orders, Regulations and 	case law?  

		Based upon our review of the Petition, the applicable law, and the filings in this proceeding, we will answer this question in the negative.  ALJ Heep’s Orders do not appear to be inconsistent with the Commission’s prior Orders, including those cited by PECO in its Brief in Support, or inconsistent with other law.  In many of these prior cases, the complainants requested to opt out of smart meter installation and raised general claims that smart meters posed potential safety and fire hazards or health hazards.  In some cases, the complainants relied on articles from internet websites related to smart meters in support of their claims.  The Commission dismissed the complaints in these cases on preliminary objections based on legal insufficiency under 52 Pa. Code
§ 5.101(a)(4).  See, e.g., Art Larson v. PECO Energy Company, Docket No. 
C-2014-2451754 (Order entered June 11, 2015); Morgan, supra; Thomas, supra.

		We find that the instant case is distinguishable from the prior consumer complaint cases, because Ms. Kreider has raised factual averments regarding the specific health effects she has experienced after the smart meter was installed outside of her 


bedroom.[footnoteRef:9]  In the Notice of Self Help attached to her Complaint, Ms. Kreider averred that her current illness, diagnosed as a Vaccine Injury, a variant of Guillain-Barre Syndrome, makes her particularly susceptible to the signal from the smart meter.  She indicated that her condition has caused her to develop multiple chemical and environmental sensitivities, and her immune system is compromised by the exposure to the EMF emissions.  More specifically, Ms. Kreider stated that, since the installation of the smart meter, she has noticed an elevation in her blood pressure and is not sleeping well.  She noted that medical documentation would be provided upon request.  Additionally, in a letter response filed on March 30, 2015, within twenty days of service of PECO’s Preliminary Objections, Ms. Kreider stated that, after the smart meter was installed outside her home, she “experienced new deleterious health symptoms, increasing in severity with time and exposure,” which resulted in a substantial increase in her use of “sick time benefits” through her employer.  In this case, Ms. Kreider has alleged material facts relating to a potential violation under Section 1501 of the Code for unsafe and/or  [9: 	 	In Gavin, supra, the complainant alleged a safety or quality of service problem based on PECO’s installation of a smart meter in an adjoining house and health effects the complainant suffered as a result.  That case is distinguishable from the instant case, because the complainant in Gavin was requesting relief on behalf of others as she asked to have her neighbor’s smart meter removed.  Gavin, supra, Initial Decision at 7.] 

unreasonable service[footnoteRef:10] to which she can personally testify and provide documentary evidence.  But see, Larson, supra, at 17 (referring the complainant’s safety concerns to the Commission’s Bureau of Investigation and Enforcement, because the complainant did not allege any fire damage to his own premises to which he could testify or any other safety claim associated with a smart meter to which he could personally testify).   [10: 	 	Section 1501 of the Code, 66 Pa. C.S. § 1501, provides the following, in pertinent part:  

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.] 


		Based on our review of the determination in Larson and the express language in Section 2807(f) of the Code, we conclude that the law does not prohibit us from considering or holding a hearing on issues related to the safety of smart meters, consistent with our statutory authority in Section 1501 of the Code, when a legally sufficient claim is present.  A different conclusion would be contrary to 1 Pa. C.S. 
§ 1921, which states that every statute shall be construed to give effect to all of its provisions.  For these reasons, we determine that there is no basis to overturn ALJ Heep’s Orders in this proceeding. 

	(2)	Should the question of whether PECO has 				provided or is providing unreasonable service 			given Complainant’s allegations of “deleterious 			health symptoms” caused by the Smart Meter 			be excluded from the hearing as well as any 				evidence, testimony or discussion to support 				this claim? 
                                        
Given our disposition of the first question, we shall also answer this material question in the negative.  The Complainant has alleged facts that implicate a potential violation of Section 1501 of the Code, a statute the Commission has jurisdiction to administer.  The Commission has previously held hearings and permitted testimony based on similar allegations of unsafe or unreasonable service.  See, Marie Young v. National Fuel Gas Distribution Corp., Docket No. C-2008-2059233 (Final Order entered July 28, 2009) (considering testimony regarding the unsafe location of a gas meter inside a customer’s home and directing the company to relocate the meter pursuant to Section 1501 of the Code).  The Commission has also held hearings and considered testimony and evidence in consumer complaint proceedings involving Section 1501 allegations based on the failure of neutral connectors and the resulting property damage in the consumers’ homes.  Luke Kelley v. Pennsylvania Electric Company, Docket No. 
C-20066673 (Order entered May 1, 2008); Strickhouser v. Metropolitan Edison Company, Docket No. C-20077273 (Order entered December 20, 2007).               

In view of our prior decisions and the fact that the Complainant is appearing pro se, we find that providing her with the opportunity to fully present her case is consistent with due process requirements and legal precedent.  See, Chester Water Authority v. Pa. PUC, 822 A.2d 146, 152 (when issues of material fact are raised, a hearing is required to protect due process concerns); Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993) (holding that, in the normal course, we would not dismiss a pro se complaint without first providing a hearing during which the pro se complainant could further explain his or her position and the factual basis for the complaint).  Because there are disputed questions of fact in the instant case and the Commission has not previously decided the issues raised by the Complainant, a hearing on these issues is necessary in the public interest.  52 Pa. Code § 5.21(d); Dee-Dee Cab v. Pa. PUC, 817 A.2d 593, 598 (Pa. Cmwlth. 2003).      

While we find that the Complainant should have the opportunity to be heard on her averments regarding the “deleterious health symptoms” related to the smart meter, we are not making a determination on the merits of her case in the context of this Opinion and Order.  The Complainant will have the burden of proof during the proceeding to demonstrate, by a preponderance of the evidence, that PECO is responsible or accountable for the problem described in the Complaint.  66 Pa. C.S. § 332(a); Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990); Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  

We do not find that PECO will be prejudiced by allowing these issues to be addressed during the hearing or that the efficiency of the hearing will necessarily be compromised by the inclusion of testimony or evidence on these issues.  The presiding officer has the authority to regulate the course of the proceeding and is empowered “to exclude irrelevant, immaterial or unduly repetitive evidence” and “to prevent excessive examination of witnesses.”  52 Pa. Code § 5.483(a).  We also emphasize that our decision  to confirm ALJ Heep’s determination and allow Ms. Kreider’s averments regarding health effects relating to the smart meter to be scheduled for hearing is based on the specific allegations by the complainant under the circumstances in this case and is not intended to create the broad-reaching precedent that PECO alludes to in its Petition.              

Conclusion

For the reasons set forth above, we shall answer the material questions presented by PECO in the negative and return this matter to the Office of Administrative Law Judge, consistent with the discussion in this Opinion and Order; THEREFORE, 

IT IS ORDERED:

1.	That the Petition for Interlocutory Review and Answer to Material Question, filed by PECO Energy Company on July 28, 2015, is granted.  

2.	That the following questions are answered in the negative: 
   
(1)	Should Administrative Law Judge Darlene Davis 		Heep’s June 3, 2015 Pre-Hearing Order and July 23, 	2015 Order denying PECO’s Motion in Limine 	allowing Complainant’s claims of health effects and 	disability arising from the smart meter be revised 	because the Orders are inconsistent with the 	Commission’s previous Orders, Regulations and case 	law?  

	(2)	Should the question of whether PECO has 				provided or is providing unreasonable service 				given Complainant’s allegations of “deleterious 				health symptoms” caused by the Smart Meter 				be excluded from the hearing as well as any 				evidence, testimony or discussion to support 				this claim? 

3.  	That this matter is returned to the Office of Administrative Law Judge for such proceedings as may be necessary.  


[bookmark: _GoBack][image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  September 3, 2015  

ORDER ENTERED:   September 3, 2015
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