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Bureau of Investigation and Enforcement				     	     C-2014-2450034

		v.

Accurate Transportation, LLC


OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Reinstatement of Certificate of Public Convenience (Petition) filed on June 16, 2015, by Accurate Transportation, LLC (Petitioner).  No response to the Petition has been filed.  For the reasons outlined below, we will grant the Petition.

History of the Proceedings

		The Petitioner was issued a Certificate of Public Convenience (Certificate) for limousine authority on May 5, 2005, at Docket No. A‑00120433.  On May 22, 2014, the Petitioner filed an Application for airport transfer service.  By Secretarial Letter dated January 30, 2015, at Docket No. A-2014-2439255, the Commission approved the airport transfer service.  On April 13, 2015, the airport transfer service application was dismissed for failure to file a Form E, proof of liability insurance.

		On October 27, 2014, the Commission’s Bureau of Investigation and Enforcement (BI&E) issued a Complaint at Docket No. C‑2014‑2450034, alleging that the Petitioner failed to file assessment reports for the calendar years 2011 and 2012, and also failed to pay assessments for the fiscal years ending June 30, 2013, and June 30, 2014.

	On October 30, 2014, the Complaint was served on the Petitioner.  The Petitioner did not file an Answer to the Complaint.  

	On January 12, 2015, BI&E filed a Motion for Default Judgment which requested that the Commission direct the Petitioner to pay the outstanding assessment and the civil penalty, and direct the Bureau of Technical Utility Services to cancel the Petitioner’s Certificate if the assessment and the civil penalty were not paid within thirty days of the entry date of the Opinion and Order.  The Opinion and Order was entered on April 9, 2015.

	By Secretarial Letter issued May 22, 2015, the Commission advised the Petitioner that the Certificate had been cancelled for failure to respond.

	The Petitioner paid all of its outstanding assessments and civil penalties on June 1, 2015.  It then filed a Petition for Reinstatement on June 16, 2015.

	On August 19, 2015, the Petitioner filed its outstanding assessment reports with the Commission.  On or about August 20, 2015, the Petitioner filed a Form E with the Commission, as evidence of insurance.  No Answer to the Petition has been filed. 

Discussion

	It is well settled that decisions such as whether to grant a Petition for Reinstatement are left to the Commission’s discretion and will be reversed only if that discretion is abused.  Hoskins Taxi Service, Inc. v. Pa. PUC, 486 A.2d 1030 (Pa. Cmwlth. 1985).  In ruling upon a petition for reinstatement, it is incumbent upon this Commission to examine all relevant factors in order to reach an equitable result.  Re Medical Transportation, Inc., 57 Pa. P.U.C. 79 (1983).

		The Commission has identified five factors that are particularly relevant to the determination of a petition to reinstate:  (1) the amount of time that elapsed between the cancellation of the certificate of public convenience and the filing of the petition to reinstate; (2) whether the petitioner has a record of habitually violating the Public Utility Code (Code); (3) the reasonableness of the excuse given for the violation that caused the certificate to be cancelled, Re: Bishop, 58 Pa. P.U.C. 519 (1984); (4) whether the petitioner has implemented procedures to prevent a recurrence of the circumstances giving rise to the subject complaint, Pa. PUC v. Grimm Motors, Docket No. A‑00111048, et al. (Order entered May 1, 1998); and (5) whether the petitioner is in compliance with the requirement that all assessments must be current prior to reinstatement, Re: M.S. Carriers, Inc., Docket No. A-00110601 (Order entered May 4, 1999).

	The first factor relevant to the determination of whether a petition for reinstatement should be granted is the amount of time a certificate remains dormant.  When the period of dormancy is short, reinstatement can be treated solely as a matter between a petitioner and the Commission.  Application of Michael LoRusso, t/d/b/a Elegance Limousine Service, 1999 Pa. PUC LEXIS 14, at *5 (1999).  The longer this period becomes, the more likely it is that another carrier would rely on the cancellation as being permanent and formulate plans to fulfill the dormant service.  Id.

		As noted above, the Petitioner’s Certificate was cancelled by the Secretarial Letter issued May 22, 2015, and the Petitioner filed the instant Petition on June 16, 2015.  We note that approximately one month elapsed between the date of cancellation and the filing of the Petition for Reinstatement.  The short period of time between cancellation and the filing of the Petition weighs favorably toward granting reinstatement.

	The second reinstatement factor is whether the Petitioner has a record of habitually violating the Code or the Commission’s Regulations.  The Petitioner has been certificated since 2005.  In addition to the instant Complaint at Docket No. C-2014-2450034, which gave rise to the cancellation, the Petitioner has had eight other complaints filed against it in the last six years.

		The Complaint at Docket No. C-2009-2126004 was filed on August 22, 2009, for failure to file an acceptable tariff.  The Complaint was sustained and a civil penalty of $250 was assessed.  On November 23, 2009, a Complaint was filed at Docket No. C-2010-2143644 for failure to file an acceptable tariff.  The Complaint was sustained and a civil penalty of $250 was assessed.  On March 12, 2010, a Complaint was filed at Docket No. C-2010-2163671 for failure to pay the fine from the August 22, 2009 Complaint.  The Complaint was sustained and a civil penalty of $100 was assessed.  A Complaint was filed on August 6, 2010, at Docket No. C-2010-2192436 for failure to file a vehicle list with the Commission.  The Complaint was sustained and a civil penalty of $250 was assessed.  The Complaint at Docket No. C-2011-2256684 was filed on August 10, 2011, for failure to file assessment reports.  The Complaint was sustained and a civil penalty of $1000 was assessed.  The Complaint at Docket No. C-2011-2270684 was filed on November 2, 2011, for failure to file a vehicle list with the Commission.  The Complaint was sustained and a civil penalty of $250 was assessed.  The Complaint at Docket No. C-2012-2334907 was filed on November 19, 2012, for failure to pay assessments.  The Complaint was sustained and a civil penalty of $55 was assessed.  And, on August 27, 2013, a Complaint was filed at Docket No. C-2010-2163671 for failure to pay a fine from the August 6, 2010 Complaint.  The Complaint requested that the Commission revoke the Petitioner’s Certificate.

	The instant Complaint, at Docket No. C‑2014‑2450034, was filed on October 27, 2014.  The Complaint alleged that the Petitioner failed to file assessment reports for the calendar years 2011 and 2012, and also failed to pay assessments for the fiscal years ending June 30, 2013 and June 30, 2014.  On October 30, 2014, the Complaint was served by certified mail on the Petitioner.  The Petitioner did not file an Answer to the Complaint; nor did the Petitioner answer the Commission Order which was entered on April 9, 2015.  Subsequently, the Petitioner’s Certificate was cancelled on May 22, 2015.  After being notified of the cancellation of the Certificate, the Petitioner paid the outstanding assessments and civil penalties. 

	On review of this criterion, we conclude that the Petitioner’s compliance history does not weigh in favor of reinstatement. 

		The third factor is the reasonableness of the excuse offered for the violation.  In its Petition, the Petitioner avers that only the Petitioner’s President is authorized to review and address Commission complaints and correspondence.  The Petitioner states that all of the complaints were sent to the Brookhaven, Pennsylvania office, and the President works out of a different office in the State of Delaware, so he never received any of the complaints[footnoteRef:1].  Petition at 4-5. [1: 		We note that the complaints were sent and delivered to the mailing address that the Petitioner provided to the Commission for assessment and other contact purposes.] 


		The Petitioner avers that it takes full responsibility for the circumstances which prompted and resulted in the cancellation of its Certificate.  The Petitioner further avers that it believes it has implemented a procedure to prevent this situation from occurring in the future.  As such, the Petitioner contends that its excuse is reasonable.  Id. at 6.

		On review of this issue, we conclude that the Petitioner has not offered a reasonable excuse for its failure to respond to the Complaint.  The Complaint history goes back six years, and the excuse remained the same for each of those six years.  The Commission has been unable to effectively serve documents to the Petitioner because of the procedures, which were put in place by the Petitioner, and which should have been rectified after the first complaint in 2009.  Accordingly, we conclude that this factor does not weigh in the favor of reinstatement.

	The fourth reinstatement factor to be considered is whether the Petitioner has implemented procedures to prevent a recurrence of the circumstances giving rise to the subject Complaint.  The subject Complaint concerned the Petitioner’s failure to file assessment reports for the calendar years 2011 and 2012, and failure to pay assessments for the fiscal years ending June 30, 2013, and June 30, 2014.  The Petitioner avers that it recently established an electronic tickler file on its software system to provide reminders and alerts for key dates relative to its Commission-issued authority.  Also, a policy has been implemented which requires personnel to immediately notify the President upon receipt of any correspondence, with such correspondence being given to the President within forty-eight hours.  Petition at 6.

	On review of this issue, the recent procedure and policy that the Petitioner avers to have implemented should correct the deficiencies going forward.  Such corrective action weighs in favor of reinstatement.

The fifth factor requires assessments and fines to be current prior to reinstatement.  We reviewed our records and ascertained that the Petitioner has paid all outstanding assessments and civil penalties as of June 1, 2015.  The fact that the Petitioner is current on its fines and assessments weighs in favor of reinstatement.  

Based on the totality of the facts presented in this case, we are of the opinion that reinstatement of the Petitioner’s Certificate is appropriate.  The Petitioner’s Certificate has been dormant for a short time period, the Petitioner has implemented procedures to prevent a recurrence of the circumstances giving rise to the complaints filed against it, and the Petitioner has satisfied all outstanding assessments and civil penalties.  Nevertheless, given the Petitioner’s compliance history, we take this opportunity to remind the Petitioner of the importance of receiving, responding and complying with any and all Commission correspondence.  Further disregard of the Code and the Commission’s Rules and Regulations will not be tolerated and may lead to a permanent cancellation of its Certificate.

Conclusion

		Consistent with the foregoing discussion, we will grant the Petitioner’s request for reinstatement of its Certificate; THEREFORE,

		IT IS ORDERED: 

 	1.	That the Petition for Reinstatement filed by Accurate Transportation, LLC on June 16, 2015, is granted.

	2.	That the Secretary’s Bureau shall re-instate the Petitioner’s Certificate of Public Convenience at Docket No. A-00120433.

	3.	That a copy of this Opinion and Order shall be served on the Bureau of Technical Utility Services.

	4.	That a copy of this Opinion and Order shall be served on the Office of Administrative Services, Financial and Assessment Section.

	5.	That a copy of this Opinion and Order shall be served on the Pennsylvania Department of Transportation.

	6.	That a copy of this Opinion and Order shall be served on the Pennsylvania Department of Revenue.

		7.	That the Secretary’s Bureau shall mark Docket No. C-2014-2450034 closed.
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