BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Pamela McDuffie					:
							:
	v.						:		F-2015-2463651
							:
PECO Energy Company				:



INITIAL DECISION


Before
Cynthia Williams Fordham
Administrative Law Judge


		The Complainant requested that the service be restored in her name at 3317 Gratz Street.  She requested a payment arrangement to pay the charges for service after July 2013.  She objects to paying for charges prior to July 2013 because she denies living at 3317 Gratz Street between 2011 and July 2013.  The account was in the Complainant’s son’s name from 2011 through October 2014.  The Respondent provided evidence that links the Complainant to 3317 Gratz Street prior to July 2013.  The Respondent presented evidence to show that it complied with its tariff, the statute and Commission regulations when it denied her application for service unless she paid the outstanding balance accrued when the account was in her son’s name.  The Complainant failed to prove that she did not benefit from the service.  Therefore, the Respondent did not err when it denied the application for service.  The complaint is dismissed.

HISTORY OF THE PROCEEDING

		On January 23, 2015, Pamela McDuffie (“McDuffie” or the “Complainant”) filed a complaint with the Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or the “Respondent”), alleging: 1) that the Respondent terminated her service; 2) that the Complainant did not live at 3317 Gratz Street between 2011 and July 2013; 3) that her son, Tommy Wilson, lived at 3317 Gratz Street and had electric service in his name; 4) that she agrees to pay for service from July 2013 to the termination date to have the service restored; and 3) that she wants a payment arrangement.  This is a timely appeal of a Bureau of Consumer Services’ (“BCS”) decision #003307910, dated December 17, 2014.

		On February 12, 2015, the Respondent filed an answer.  The Respondent stated that after Tommy Wilson established electric service at 3317 Gratz Street (service address), he enrolled in PECO’s Customer Assistance Program (“CAP”) on February 17, 2012.  The Respondent admitted that the electric service was terminated at the service address in September 2014.  On October 8, 2014, the Respondent issued a final bill for $4,739.79 for service at the service address.  The Respondent stated that the Complainant applied for service on October 14, 2012.  The Respondent said that the Complainant previously had service at the service address and that she was enrolled in CAP on March 30, 2005.  The Complainant’s service was terminated on June 18, 2009 and she left an unpaid final bill of $5,568.06.  On October 21, 2014, the Respondent denied the Complainant’s application for service because based on public records, the Complainant has benefitted from the service since 1991.  The Respondent maintains that the Complainant is responsible for paying the $4,739.79 balance pursuant to 56 Pa.Code 
§ 56.35.  

		By hearing notice dated March 10, 2015, this case was assigned to the undersigned and the hearing was scheduled for Tuesday, May 5, 2015 at 10:00 a.m.

		A Prehearing Order, dated April 8, 2015, was sent to the parties.  

		A hearing was held in this matter on May 5, 2015, in the Philadelphia Regional Office before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Pamela McDuffie, appeared pro se, testified in support of the complaint and sponsored the following exhibits:

Complainant’s Exhibit l - Motion for Expedited Custody Listing, Motion Cover Sheet, and Verification;
Complainant’s Exhibit 2 - Rule to Show Cause;
Complainant’s Exhibit 3 - Packing List/Medicare Proof of Delivery;
Complainant’s Exhibit 4 - Letter from Rev. Anthony Townsend-not admitted;
Complainant’s Exhibit 5 - Funeral Program for Tommy Wilson;
Complainant’s Exhibit 6 - White Chapel Memorial Park, Inc. Document for Mr. Wilson;
Complainant’s Exhibit 7 - April 2014 Payment Arrangement;
Complainant’s Exhibit 8 - Service Denial Notice; and
Complainant’s Exhibit 9 - October 21, 2014 Determination Letter.

		Shawane L. Lee, Esquire, represented the Respondent.  The Respondent presented one witness, Michael Begley, a regulatory assessor for the Respondent, who sponsored fourteen exhibits:

PECO Exhibit 1 - Account Activity Statement for Mr. Wilson;
PECO Exhibit 2 - CAP History;[footnoteRef:1] [1:  PECO Exhibit 3 was withdrawn (Tr. 80).] 

PECO Exhibit 4 - Complainant’s Final Bill dated July 22, 2009; 
PECO Exhibit 5 - Financial Statement History; 
PECO Exhibit 6 - Complainant’s Driver’s License; 
PECO Exhibit 7 - Complainant’s Social Security Card; 
PECO Exhibit 8 - Tax Assessment for 3317 Gratz Street;
PECO Exhibit 9 - Complainant’s Mortgage for 3317 Gratz Street;
PECO Exhibit 10 - Civil Docket Access;
PECO Exhibit 11 - BCS Case Detai1s Report #002439474 September 2009; 
PECO Exhibit 12 - BCS Decision Report #002439474 issued September 9, 2009;
PECO Exhibit 13 - BCS Case Details Report #00307910;
PECO Exhibit 14 - BCS Decision Report #00307910, dated December 17, 2014; and
PECO Exhibit 15 - Respondent’s Tariff 5.1 regarding payment obligation. 

		The record in this case consists of an 82-page transcript and twenty-two exhibits.  Complainant’s Exhibits 1-3, and 5-9 and PECO Exhibits 1, 2, and 4-15 were admitted into evidence without objection.  Ms. Lee objected to Complainant’s Exhibit 4 on the grounds that it was hearsay.  In addition, the Complainant’s testimony and other exhibits contradicted the information in the letter.  Since Rev. Townsend was not available to testify and the evidence in the record differed from the information in the letter, the objection was sustained.  Complainant’s Exhibit 4 was not admitted (Tr. 78-80).  The record closed on May 26, 2015, when the transcript was received.

FINDINGS OF FACT

1. The Complainant is Pamela McDuffie, who lives at 3317 North Gratz Street, Philadelphia, PA 19140 (service address).

2. The Respondent in this proceeding is PECO Energy Company.

3. The Complainant has owned the property at 3317 Gratz Street since 1991 (Tr. 10, 40; PECO Ex. 8, 9).

4. The Complainant had an electric account in her name at the service address until 2009 (Tr. 8, 44, 45; PECO Ex. 4). 

5. The Complainant enrolled in CAP Tier E on March 30, 2005 for service at the service address (PECO Exs. 2, 5).

6. The Complainant recertified for CAP on April 25, 2008 (PECO Ex. 2).

7. On September 4, 2008, the Complainant filed an informal complaint (#002439474) requesting a payment arrangement to have her service restored (Tr. 54; PECO 
Ex 11). 

8. On September 9, 2008, BCS dismissed the informal complaint (#002439474) (Tr. 54; PECO Ex 12).  

9. The Respondent terminated service at the service address on June 18, 2009 for nonpayment (Tr. 39; PECO Ex. 2).

10. On July 22, 2009, the Respondent issued the Complainant a final bill for $5,568.06 (Tr. 39; PECO Exs. 2, 4).

11. From July 2009 through October 7, 2011, there was no customer of record for this service address (Tr. 45). 

12. Tommy Wilson, the Complainant’s son, moved into the service address in 2011 (Tr. 9, 10, 17).

13. The Respondent established an account for Mr. Wilson at the service address on October 7, 2011 (Tr. 44; PECO Ex. 1). 

14. Mr. Wilson enrolled in the Respondent’s Customer Assistance Program (“CAP”) on February 17, 2012 at CAP Tier B (Tr. 45, 46; PECO Ex. 2).

15. On October 4, 2012, the Complainant renewed her driver’s license and used the service address (Tr. 40; PECO Ex. 6).

16. The Complainant continued to use the service address as her mailing address after 2009 (Tr. 29-31, 42).

17. The Complainant communicated with the Respondent on Mr. Wilson’s behalf and paid his bills (Tr. 17).

18. Mr. Wilson defaulted on the payment arrangement the Respondent gave him on April 29, 2013 (Tr. 23; C. Ex. 7). 

19. Mr. Wilson passed away on July 21, 2013 (Tr. 20; C. Exs. 5, 6).

20. The Complainant did not request service in her name in July 2013 
(Tr. 21).  

21. After Mr. Wilson’s death, the Complainant lived at the service address (Tr. 21).
22. The service was terminated on September 5, 2014 for a past due balance of $3,829.44 (Tr. 48).

23. The past due balance did not include the current budget - $375.00, the deferred budget balance - $178.08, the late charges - $54.43 or the CAP preprogram arrears balance - $227.98 (Tr. 48, 49).

24. The total balance at the time the service was terminated for nonpayment was $4,664.93 (Tr. 49).

25. On October 9, 2014, after the late charges were added, the Respondent issued a final bill for $4,739.79 (Tr. 50; PECO Ex. 1).

26. On October 14, 2014, the Complainant contacted the Respondent to apply for service in her name at the service address (Tr. 24-26, 50). 

27. By Service Denial Notice dated October 14, 2014, the Respondent denied the Complainant’s application for service because she could be responsible for the balance left by her son (Tr. 50, 51, C. Ex. 8).  

28. The Respondent requested that Complainant provide two forms of identification and a copy of a lease or deed to apply for service (Tr. 26; C. Ex. 8). 

29. In response to the Respondent’s request for identification, the Complainant sent her driver’s license, social security card and a copy of her mortgage (Tr. 50, 51; PECO Ex. 6, 7, 9).

30. The Respondent reviewed the Complainant’s driver’s license, her account history and public records that showed that she has been associated with the service address since 1991 (Tr. 53-55: PECO Ex. 6).

31. By letter dated October 21, 2014, the Respondent informed the Complainant that the current balance of $4,739.79 must be paid before she can open an account in her name at the service address(Tr. 53, C. Ex. 9; PECO Ex. 4).

32. Since the balance contains $227.98 in preprogram arrears, the CAP arrears is $4,511.81 (Tr. 50; PECO Ex. 1). 

33. On November 18, 2014, the Complainant filed an informal complaint (#00307910) requesting to have service turned on in her name at the service address (Tr. 55; PECO Ex 13).

34. On December 17, 2014, BCS dismissed the informal complaint (#00307910) (Tr. 55, 56; PECO Ex 14).

35. At the time of the hearing, the service had not been restored (Tr. 28).

DISCUSSION

		Pursuant to Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).

		The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967). 

		Furthermore, the Commission’s decision must be supported by substantial evidence.  2 Pa.C.S. § 704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Cmwlth. 23, 480 A.2d 382 (1984).

		The parties agree that the Complainant owns 3317 Gratz Street (Tr. 10-12; PECO Exs. 6, 8, 9).  The Complainant had service in her name at the service address until 2009 (Tr. 8, 44, 45).  The Complainant enrolled in CAP Tier E on March 30, 2005 for service at the service address (PECO Exs. 2, 5).  The Respondent terminated service at the service address on June 18, 2009 for nonpayment (PECO Ex. 2).  On July 22, 2009, the Respondent issued the Complainant a final bill for $5,568.06 (PECO Exs. 2, 4).

		The Complainant said that she left the service address in 2009 after the electric service was terminated.  She testified that she lived with a friend for a month and she went to daughter’s house for a couple of months.  Then she went to mother’s house at 1760 N. 6th Street, Philadelphia, to take care of her mother (Tr. 9, 10).  The electric account was in her mother’s name at the N. 6th Street property (Tr. 10).

		Mr. Begley testified that from July 2009 through October 7, 2011, there was no customer of record at the service address (Tr. 45).  

		The parties agree that 	Tommy Wilson, the Complainant’s son moved into the service address in 2011 (Tr. 9, 10, 17).  The Respondent established an account for Mr. Wilson at the service address on October 7, 2011 (Tr. 44; PECO Ex. 1).  Mr. Wilson enrolled in the Respondent’s Customer Assistance Program (“CAP”) on February 17, 2012 at CAP Tier B 
(Tr. 45, 46; PECO Ex. 2).

		The Complainant testified that her son was sick since 2006.  Since he was not able to transact business, the Complainant interacted with the Respondent on his behalf.  In addition, she paid his bills because he did not have an income.  She said that she moved into the service address about two weeks before July 21, 2013, the date her son died.  After his death, she lived at the service address.  

		After the service was terminated in October 2014, the Complainant applied for service in her name at the service address.  When she applied for service, the Complainant gave the Respondent her driver’s license, her mortgage for the service address and her social security card (Tr. 19; PECO Exs. 6, 9).  The service address was on her driver’s license, which was issued in 2012, and the mortgage (Tr. 21, 27; PECO Exs. 5, 6, 9).  She explained that she used the service address as her address because she was moving around. 

		The Complainant denies living at the service address between 2009 and July 2013.  (She said that she left the property when her service was terminated in 2009).  The Complainant testified that she was living with and taking care of her mother from 2011 through July 2013.  She provided a custody motion filed by her daughter in November 2009 stating that the Complainant was moving around.  She submitted a packing slip to show that her medicine was shipped to her mother’s house at 1760 N. 6th Street in December 2012 (Tr. 13; C. Ex. 3).  The Complainant explained that she did not change her address from the service address because she was moving around (Tr. 19-21).  

		The Complainant has the burden of proving where she lived from October 2011 through July 2013[footnoteRef:2].  During the hearing, the Complainant did not provide sufficient evidence to support her statement that she did not live at the service address between October 2011 and July 2013.  She did not present the testimony of another person to corroborate her testimony.  When she applied for service with the Respondent in October 2014, the service address was on the documents that she presented, i.e. her driver’s license and mortgage papers.  During the hearing, the only document that she presented with another address on it was a December 2012 packing slip for her medicine.  One packing slip is insufficient to show that she was living at with her mother for two years.  It is clear that she owned the property, that her mail was sent to service address and that the service address was on her driver’s license.  Consequently, she failed to prove that she did not live at the service address between October 2011 and July 2013.  [2:  	The Complainant’s son, Mr. Wilson, established service in his name in October 2011. ] 


		Michael Begley, a regulatory assessor for the Respondent, explained that the Respondent reviewed the Complainant’s driver’s license, her account history and public records, including tax records, PECO Exhibit 8, and the Civil Docket Access, PECO Exhibit 10, that showed that she has been associated with the service address since 1991 to determine whether her application should be granted (Tr. 53-55; PECO Ex. 6).  He testified that section 5.1 of the Respondent’s tariff states that the Respondent may determine liability for past due balances by using company records, a valid mortgage, commercially available public records databases and government and property ownership records (Tr. 56, 57; PECO Ex. 15).  Based on the review of the company’s records, the Complainant’s mortgage, the Complainant’s driver’s license, the tax records, the Civil Docket Access, the Respondent held the Complainant responsible for the past due balance. 

		In the Public Utility Code, the terms applicant and customer are defined as follows:

An “Applicant” is defined as “A natural person not currently receiving service who applies for residential service provided by a public utility or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential public utility service is requested.” 
Section 1403 of the Public Utility Code, 66 Pa.C.S. § 1403. 

A “Customer” is a natural person in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested.  Id. 

		Pursuant to the Section 1407(d) of the Public Utility Code,  “A public utility may also require the payment of any outstanding balance or portion of an outstanding balance if the applicant resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant resided there.”  66 Pa.C.S. § 1407(d). 

		In addition, a public utility may establish that an applicant previously resided at a property for which residential service is requested through the use of mortgage, deed or lease information, a commercially available consumer credit reporting service or other methods approved as valid by the commission. 66 Pa.C.S. § 1407(e).

The Commission’s regulation, 52 Pa.Code § 56.35, addresses the payment of outstanding balances as follows: 

[bookmark: _GoBack]§ 56.35. Payment of outstanding balance 

(a) A public utility may require, as a condition of the furnishing of residential service to an applicant, the payment of any outstanding residential account with the public utility which accrued within the past 4 years for which the applicant is legally responsible and for which the applicant was billed properly.

(b) A public utility may not require, as a condition of the furnishing of residential service, payment for residential service previously furnished under an account in the name of a person other than the applicant, except as provided for in paragraphs (1) and (2).

(1) A public utility may require the payment of an outstanding balance or portion of an outstanding balance if the applicant resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant resided there, not exceeding 4 years from the date of the service request. The 4-year limit does not apply if the balance includes amounts that the utility was not aware of because of fraud or theft on the part of the applicant.

(2) A public utility may establish that an applicant previously resided at a property for which residential service is requested through the use of mortgage, deed or lease information, a commercially available consumer credit reporting service or other methods approved as valid by the Commission. Public utilities shall include in their tariffs filed with the Commission the methods, other than those specifically mentioned in this paragraph, used to determine the applicant's liability for any outstanding balance.

(3) Any outstanding residential account with the public utility may be amortized in accordance with § 56.191 (relating to payment and timing).


		The Complainant failed to provide evidence to refute the Respondent’s evidence.  
 
		The Respondent has complied with the Public Utility Code, the Commission’s regulations and its tariff in holding the Complainant responsible for the final bill issued in Mr. Wilson’s name.  The Respondent demonstrated that her drivers’ license, her mortgage and public records linked the Complainant to the service address. The Complainant did not sustain her burden of proof.  

		The Complainant requested a payment arrangement to pay the outstanding balance.  Since the balance consists of $227.98 in preprogram arrears and $4,571.81 in CAP arrears, the Complainant is not entitled to a payment arrangement to pay the balance. Section 1407(c) of the Public Utility Code, states that customer assistance program rates shall be timely paid and shall not be the subject of payment arrangements negotiated or approved by the commission.  66 Pa.C.S. § 1407(d).

		Accordingly, the complaint is dismissed.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S.A. § 701.

2. The Complainant is an applicant for service. 66 Pa.C.S. § 1403.  

		3.	A public utility may also require the payment of any outstanding balance or portion of an outstanding balance if the applicant resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant resided there.  Section 1407(d) of the Public Utility Code, 66 Pa.C.S. § 1407(d). 
		4.	A public utility may establish that an applicant previously resided at a property for which residential service is requested through the use of mortgage, deed or lease information, a commercially available consumer credit reporting service or other methods approved as valid by the commission. Section 1407(d) of the Public Utility Code, 66 Pa.C.S. 
§ 1407(e).

		5.	The Complainant has not shown that the Respondent violated the Public Utility Code, the Commission’s regulations and its tariff by denying her application for service.

ORDER


		THEREFORE,

		IT IS ORDERED

		1.	That the complaint filed by Pamela McDuffie against PECO Energy Company at Docket F-2015-2463651 is dismissed.

		2.	That this case is marked closed.


Date:	August 19, 2015						/s/			
							Cynthia Williams Fordham 
							Administrative Law Judge
2

