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BEFORE 

THE PENNSYLVANIA PUBLIC UTILITY COMMISSION 

I n r e : A-00113589, A p p l i c a t i o n of County of Lebanon 
T r a n s i t A u t h o r i t y , For approval of the suspension 
of a series of crossings i n v o l v i n g the Cornwall 
I n d u s t r i a l Track of Consolidated R a i l Corporation 
located i n the C i t y of Lebanon, Lebanon County. 
C-00970106, South Lebanon Township Board of 
Supervisors v. Consolidated R a i l Corporation 
Complainant states i t has received numerous 
complaints about the crossing a t South L i n c o l n 
Avenue, mainly regarding r u t s and deep holes 
causing damage t o ve h i c l e s . 
C-00970107, C i t v of Lebanon v. Consolidated R a i l 
Corporation Complainant i s concerned about the 
c o n d i t i o n of crossings on the Cornwall I n d u s t r i a l 
Track of Conrail a t the f o l l o w i n g l o c a t i o n s i n 
the C i t y of Lebanon: Willow S t r e e t , Cumberland 
S t r e e t , Chestnut S t r e e t , Walnut S t r e e t , 12th 
St r e e t , 10th S t r e e t , 9th S t r e e t , 8th S t r e e t . 
Complainant states i t has received complaints 
from the p u b l i c t h a t crossings are causing damage 
t o t h e i r v e h i c l e s . 
C-00970128 Pennsylvania Department of 
Transpor t a t i o n v. Consolidated R a i l Corporation 

Complainant concerned about the s a f e t y of at-grade 
crossing a t State Route 2003, L.R. 38016 a t State 
Drive. Complainant says crossing i s sunken w i t h 
r o t t i n g timbers breaking out. Due t o l o c a t i o n on 
an over v e r t i c a l curb, a d r i v e r i s not aware of 
the crossing's poor c o n d i t i o n u n t i l i t i s too 
l a t e . Further Hearing. _ 

Harrisburg, Pennsylvania 
October 8, 1997 
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BEFORE 

THE PENNSYLVANIA PUBLIC UTILITY COMMISSION 

I n r e : A-00113589, A p p l i c a t i o n of County of Lebanon 
T r a n s i t A u t h o r i t y , For approval of the suspension 
of a series of crossings i n v o l v i n g the Cornwall 
I n d u s t r i a l Track of Consolidated R a i l Corporation 
located i n the C i t y of Lebanon, Lebanon County. 
C-00970106, South Lebanon Township Board of 
Supervisors v. Consolidated R a i l Corporation 
Complainant states i t has received numerous 
complaints about the crossing at South L i n c o l n 
Avenue, mainly regarding r u t s and deep holes 
causing damage t o v e h i c l e s . 
C-00970107, C i t v of Lebanon v. Consolidated R a i l 
Corporation Complainant i s concerned about the 
c o n d i t i o n of crossings on the Cornwall I n d u s t r i a l 
Track of Conrail at the f o l l o w i n g l o c a t i o n s i n 
the C i t y of Lebanon: Willow S t r e e t , Cumberland 
S t r e e t , Chestnut S t r e e t , Walnut S t r e e t , 12th 
St r e e t , 10th S t r e e t , 9th S t r e e t , 8th S t r e e t . 
Complainant states i t has received complaints 
from the p u b l i c t h a t crossings are causing damage 
to t h e i r v e h i c l e s . 
C-00970128 Pennsylvania Department of 
Transpor t a t i o n v. Consolidated R a i l Corporation 

Complainant concerned about the s a f e t y of at-grade 
crossing at State Route 2003, L.R. 38016 a t State 
Drive. Complainant says crossing i s sunken w i t h 
r o t t i n g timbers breaking out. Due t o l o c a t i o n on 
an over v e r t i c a l curb, a d r i v e r i s not aware of 
the crossing's poor c o n d i t i o n u n t i l i t i s too 
l a t e . Further Hearing. 

Stenographic r e p o r t of hearing held i n 
Hearing Room 3, North O f f i c e B u i l d i n g , 
Harrisburg, Pennsylvania, 

Wednesday, 
October 8, 1997 

at 10:00 o'clock a.m. 
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1 JUDGE COHEN: Let's go on the record. This i s the 

2 time set f o r f u r t h e r hearing i n the matter of the 

3 a p p l i c a t i o n of County of Lebanon T r a n s i t A u t h o r i t y and the 

4 complaints of South Lebanon Township Board of Supervisors 

5 versus C o n r a i l , C i t y of Lebanon versus C o n r a i l , 

6 Pennsylvania Department of Tra n s p o r t a t i o n versus C o n r a i l , 

7 at Docket Numbers A-00113589 C-00970106, C-00970107 and 

8 C-00970126. 

9 Appearances t h i s morning have been entered by the 

10 f o l l o w i n g : Gina M. D'Alfonso f o r the Pennsylvania 

11 Department of Tra n s p o r t a t i o n , David Eaton, Esquire on 

12 behalf of C o n r a i l , John Herzog, Esquire on behalf of the 

13 PUC Bureau of Transpo r t a t i o n and Safety, Paul K i l g o r e , 

14 Esquire on behalf South Lebanon Township and Sam Weiss, J r . 

15 on behalf of C i t y of Lebanon; Tim Sheffey on behalf of the 

16 County of Lebanon T r a n s i t A u t h o r i t y , John Lovengood on 

17 behalf of Met Ed, doing business as GPU Energy and John J. 

18 Van Shura, Esquire on behalf of Met Ed doing business as 

19 GPU Energy, and Daniel J. B i r s i c , Esquire on behalf of 

20 R. J. Corman Railroad Company/Allentown Lines, Inc. The 

21 l a s t hearing i n t h i s matter --

22 MR. KILGORE: Your Honor, i f I could, I don't t h i n k 

23 you mentioned 0010901, which has been consolidated w i t h 

24 t h i s matter. 

25 JUDGE COHEN: Would you s t a t e t h a t f o r the record. 

HOLBERT ASSOCIATES 
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1 Perhaps you could j u s t r e c i t e i t . 

2 MR. KILGORE: That's the Wilhelm Avenue case which 

3 has been combined by order, A-00109001. 

4 JUDGE COHEN: 00109901. 

5 MR. KILGORE: 00109001. 

6 JUDGE COHEN: Thank you. At the conclusion of the 

7 August 5, 1997 hearing, I st a t e d the f o l l o w i n g : B a s i c a l l y , 

8 t h a t the i n s t a n t matter w i l l remain open u n t i l October 1 a t 

9 which time counsel f o r Conrail would advise the p a r t i e s and 

10 A d m i n i s t r a t i v e Law Judge what the status of the Corman 

11 n e g o t i a t i o n s are at t h a t time. 

12 And then I said t h a t a f u r t h e r hearing, i f any, 

13 e i t h e r on Corman ne g o t i a t i o n s or the Wilhelm Avenue i f any, 

14 w i l l be held on October 8. A b r i e f i n g schedule w i l l be 

15 deferred pending f u r t h e r c l a r i f i c a t i o n of those matters. 

16 Mr. Eaton, I b e l i e v e you i n d i c a t e d you have some matters t o 

17 put on the record. 

18 MR. EATON: Yes. I am t o l d t h a t C o n r a i l and R. J. 

19 Corman, I f o r g e t the c o r r e c t name of Allentown Lines, I n c . , 

20 entered i n t o an agreement as of October 3rd under which, 

21 subject t o c e r t a i n c o n d i t i o n s , the p o r t i o n s of the Cornwall 

22 i n d u s t r i a l t r a c t which are involved i n the proceedings 

23 before you are t o be conveyed t o Corman. 

24 That i s w i t h the exception I t h i n k of the Willow 

25 S t r e e t crossing which remains as Conrai l ' s . The other 
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crossings are w i t h i n the t e r r i t o r y being conveyed t o Corman 

or t o be conveyed t o Corman. 

We have prepared a form of s t i p u l a t i o n between the 

two p a r t i e s , t h a t i s , Conrail and Corman, f o r use i n t h i s 

proceeding but i t has been subject t o some minor 

supplementation and w i t h your permission I w i l l r e t u r n t o 

the o f f i c e f o l l o w i n g the conclusion of t h i s hearing, have 

i t retyped so t h a t i t ' s i n e n t i r e l y smooth form and provide 

copies both t o you and t o the p a r t i e s here who wish 

copies. 

I have d r a f t copies here but they do not include the 

r e v i s i o n s which are being made t o i t . With t h a t , my 

expectation i s t h a t the p r i n c i p a l i n t e r e s t i n the 

d i s p o s i t i o n of the crossings which are the subject matter 

before you passes from Conrail t o Corman. 

However, I do have Conrail's engineer here who 

examined most of i f not a l l of the crossings. Not a l l of 

the crossings; most of the crossings at issue yesterday and 

who I w i l l c a l l upon t o t e s t i f y as t o h i s observations of 

those crossings. 

You r a i s e d a question as t o Wilhelm Road which i s a 

f a i r l y s u b s t a n t i a l p r o j e c t i n v o l v i n g as c u r r e n t plans c a l l 

f o r , a s h i f t i n g of the t r a c k of the Cornwall i n d u s t r i a l 

t r a c k from i t s c u r r e n t alignment t o the alignment of a 

former r a i l r o a d which p a r a l l e l e d i t a short distance away. 

HOLBERT ASSOCIATES 
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1 perhaps 150 or 200 f e e t t o the west. 

2 That realignment w i l l r e q u i r e the moving of about 

3 one mi l e of t r a c k and would r e q u i r e the c o n s t r u c t i o n of a 

4 new crossing s t r u c t u r e over Wilhelm Road on the new 

5 alignment p r i o r t o the moving of the t r a c k w i t h removal of 

6 the e x i s t i n g crossing s t r u c t u r e f o l l o w i n g a c t i v a t i o n of the 

7 new t r a c k . 

8 I f , i n f a c t , t h a t l i n e of r a i l r o a d i s going t o 

9 remain i d l e f o r a s u f f i c i e n t p e r i o d , then I would t h i n k i t 

10 would be possible t o remove the e x i s t i n g s t r u c t u r e and 

11 replace i t w i t h a new s t r u c t u r e i n the e x i s t i n g alignment 

12 w i t h an u l t i m a t e savings i n the cost t h a t i t would take t o 

13 t e a r up about a mile of r a i l r o a d , r e l o c a t e i t w i t h the 

14 grading which would be necessary. 

15 There would be, I t h i n k , some s i g n i f i c a n t saving 

16 there and t h a t saving, I t h i n k , should redown t o the 

17 b e n e f i t of a l l of those who have heretofore agreed t o 

18 c o n t r i b u t e t o the cost of t h a t p r o j e c t . 

19 C o n r a i l had agreed t o c o n t r i b u t e $50,000.00 towards 

20 t h a t p r o j e c t and t h a t ' s an o b l i g a t i o n t h a t Corman has 

21 agreed t o assume. But again, Corman and South Lebanon 

22 Township may need time i n which t o discuss the l i k e l y cost 

23 of the p r o j e c t i f i t can be revi s e d and the a l l o c a t i o n of 

24 t h a t cost i n l i g h t of the changed circumstances. 

25 I s there any question remaining as t o what C o n r a i l 
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and Corman between them have done and as t o what we see as 

the issues remaining r e l a t i v e t o Wilhelm Road? 

MR. SHEFFEY: Your Honor, i f I may, w i l l the 

p a r t i e s --

JUDGE COHEN: I d e n t i f y y o u r s e l f f o r the record. 

MR. SHEFFEY: I am Tim Sheffey on behalf of COLT. 

With respect t o the crossings t h a t COLT i s in v o l v e d w i t h , 

i s COLT going t o be e n t i t l e d t o receive a copy of the 

agreement between Corman and Conrail so t h a t we know what 

these c o n d i t i o n s are t h a t you have t o l d me are there? 

MR. EATON: I was advised yesterday t h a t there are 

pr o v i s i o n s of t h a t agreement as t o which there i s a 

c o n f i d e n t i a l i t y agreement and so I would not contemplate 

t h a t a copy of the whole agreement would be provided t o 

you. 

I have t r i e d t o include i n the form of s t i p u l a t i o n , 

those features which I would t h i n k would be of i n t e r e s t t o 

the m u n i c i p a l i t i e s t h a t are concerned and I c e r t a i n l y 

i n t e n d t h a t a copy of the s t i p u l a t i o n be provided t o a l l 

p a r t i e s . I don't t h i n k t h a t e n t i r e l y answers your 

question. But 

MR. SHEFFEY: I'd l i k e t o interpose an o b j e c t i o n . 

We be l i e v e on behalf of COLT t h a t we are e n t i t l e d a f u l l 

copy of the agreement. Otherwise, we don't know what's 

th e r e , what's not th e r e , how we are being precluded and how 
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t o proceed f u r t h e r i n t h i s matter. 

We would ask t h a t i f we are not going t o be able t o 

receive t h a t e n t i r e proceeding, the e n t i r e document be 

presented t o you i n an in-camera conference and you make a 

determination as t o what can be provided a p p r o p r i a t e l y t o 

COLT. 

JUDGE COHEN: Well, i f i t ' s i n a r a t e case, the 

p a r t i e s sign a c o n f i d e n t i a l i t y agreement. And those 

p a r t i e s t h a t need t o know would have access t o the record 

t h a t goes down i s out i n two forms; c o n f i d e n t i a l form and 

no n - c o n f i d e n t i a l form. 

MR. EATON: I j u s t propose, f o r example, t h a t the 

co n s i d e r a t i o n being paid f o r the l i n e i s a matter between 

the two p a r t i e s . I t appears i n the agreement and i t ' s not 

an issue which i s of concern t o any other p a r t y . 

JUDGE COHEN: Perhaps counsel would agree t o t h a t . 

I t seems t o me t h a t they be would only be i n t e r e s t e d i n the 

matters t h a t a f f e c t them. I f some form of an a f f i d a v i t i s 

presented t h a t t h i s i s a t r u e and c o r r e c t copy of the 

document, t h a t would serve t h e i r purposes. 

MR. EATON: I would suggest t h a t the o b j e c t i o n i s 

premature pending r e c e i p t of the proposed s t i p u l a t i o n which 

I would t h i n k should a l l a y any concerns as t o the t h i n g s 

t h a t Mr. Sheffey's concerned about and t h a t i s , who i s 

responsible. Who i s the responsible p a r t y . That I t h i n k 
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w i l l be made s u f f i c i e n t l y c l e a r . As f a r as 

JUDGE COHEN: As f a r as maintenance f o r various 

crossings. 

MR. WEISS: Sam Weiss f o r the C i t y of Lebanon. For 

the record. C i t y of Lebanon w i l l not agree t o be bound by 

any s t i p u l a t i o n between Conrail and Corman; c e r t a i n l y none 

t h a t we have seen. C e r t a i n l y none t h a t ' s contingent, 

c e r t a i n l y none t h a t ' s subject t o c e r t a i n c o n f i d e n t i a l i t y 

p r o v i s i o n s . 

I n a d d i t i o n , i t seems t o me t h a t C o n r a i l was the 

owner of the subject l i n e a t the time these p e t i t i o n , 

complaints were f i l e d . 

They were the owner of the l i n e a t the time of the 

l a s t hearing. They are the owner of the l i n e today. 

Accordingly, i t ' s appropriate, I b e l i e v e , f o r us t o 

concentrate on Conrail's d u t i e s . What they do v i s - a - v i s 

Corman i s something t h a t ' s subject t o t h e i r agreements and 

r e a l l y , i n my view, should be none of our business a t t h i s 

time, e s p e c i a l l y since i t ' s not f i n a l i z e d . 

Seems t o me we are g e t t i n g i n t o an area of a red 

h e r r i n g and I don't want any doubt t h a t the c i t y i n some 

way i s going t o agree t h a t C o n r a i l may assume the -- Corman 

may assume the r e s p o n s i b i l i t i e s of Conrail's o b l i g a t i o n s 

f o r these corresponding w i t h the agreement or im p l i e d or 

e x p l i c i t of the C i t y of Lebanon. 
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MR. KILGORE: I f I could — 

MR. EATON: I'd l i k e t o be heard on one aspect of 

t h a t . I t ' s i n c o r r e c t t o s t a t e t h a t a blanket statement 

t h a t C o n r a i l i s the owner of t h i s l i n e . Corman has an 

equ i t a b l e ownership i n t e r e s t as of l a s t Friday. 

JUDGE COHEN: Was cons i d e r a t i o n passed between the 

p a r t i e s ? 

MR. EATON: I t h i n k there's a bi n d i n g agreement. I t 

could be s p e c i f i c a l l y enforced based upon what I have seen 

of i t . 

MR. WEISS: There i s no evidence t o t h a t 

whatsoever. Counsel w i l l need agreement. They are not 

w i l l i n g t o provide the agreement. They aren't provided the 

agreement and r i g h t now t h a t ' s not before you, w i t h 

respect. 

JUDGE COHEN: Let me ask t h i s . Assuming there's 

agreement, as you st a t e d , when, time-wise would Corman 

s t a r t o p e rating t h i s l i n e i f a t any time a t a l l ? 

MR. BIRSIC: Your Honor, Dan B i r s i c . Gorman's 

i n t e n t i o n s i n , assuming t h a t the agreement of sale i s 

u l t i m a t e l y consummated, i s t o u l t i m a t e l y run t h i s l i n e . 

The t i m i n g of t h a t i s somewhat depending upon other 

economic f a c t o r s , which r i g h t now i t has no c o n t r o l over. 

I t i s n e g o t i a t i n g w i t h p r i m a r i l y Alcoa i n connection 

w i t h a c o n t i n u i n g service on t h a t l i n e , although 
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r e a l i s t i c a l l y , I could not t e l l you today nor could R. J. 

Corman, e x a c t l y when t h a t w i l l occur. I t i s t h e i r 

i n t e n t i o n t o a c t i v a t e the l i n e and f o r them t o purchase 

t h i s simply f o r salvage value assuming the p o t e n t i a l , some 

of the spans which are o u t l i n e d i n the agreement of sale 

doesn't make any economic sense f o r them t o do anything but 

t o proceed, although the t i m i n g of t h a t i s , i t could be a 

year. 

MR. KILGORE: May I interpose an o b j e c t i o n -- on 

behalf of South Lebanon Township. Paul K i l g o r e -- t o the 

i n t r o d u c t i o n of any s t i p u l a t i o n whatsoever. I concur w i t h 

Mr. Weiss as t o h i s o b j e c t i o n s . 

On t h a t basis, a d d i t i o n a l l y , the responsible p a r t y 

should be the one who has adequate coverage and adequate 

s e c u r i t y t o ensure t h a t the l i n e i s run p r o p e r l y and t h a t 

the PUC orders are complied w i t h . 

We have had a b s o l u t e l y no testimony from the 

purchaser whatsoever. I f you r e c a l l , at the hearing, the 

l a s t hearing, the i n d i v i d u a l t e s t i f i e d f o r C o n r a i l ; d i d not 

work f o r Corman. 

The testimony provided at the l a s t hearing i s there 

i s no economic f e a s i b i l i t y f o r t h i s l i n e and t h a t 

t h e r e f o r e , there should be a suspension at the very l e a s t . 

As f a r as Wilhelm Avenue removal of the bridge and 

r e c o n s t r u c t i n g i t w i t h i n the same l i n e , the township 
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objects t o t h a t plan of attack. 

I t should be a suspension, i f t h a t ' s the 

r e a c t i v a t i o n , the l i n e , the s t r u c t u r e , s u p e r s t r u c t u r e of 

t h a t bridge should be removed at the expense of C o n r a i l . 

That's our p o s i t i o n . 

JUDGE COHEN: A l l r i g h t . 

MR. HERZOG: I am going t o pass on t h i s . Our 

i n t e r e s t as a bureau i s l i m i t e d . These were not our 

complaints. They were complaints by the township, the 

C i t y , PennDOT. We are i n the status of various crossings. 

Our engineers w i l l not put testimony on the record on t h i s 

regarding s t a t u s of those crossings. 

At t h a t p o i n t i n time Conrail i s responsible f o r , I 

agree w i t h counsel t h a t there's nothing t a n g e n t i a l i n the 

evidence t h a t would i n d i c a t e t h a t C o n r ail i s not the 

responsible p a r t y and a b i r d i n hand i s worth two i n the 

bush i n t r y i n g t o assign costs and p r o j e c t 

r e s p o n s i b i l i t i e s . 

MR. VAN SHURA: John Van Shura representing Met Ed/ 

GPU. Our purpose i n being here i s t o make sure t h a t the 

order t h a t was issued i n 1993 w i t h respect t o our 

f a c i l i t i e s , and t h a t are p r i m a r i l y a t the Wilhelm Avenue 

l o c a t i o n , t h a t we have both d i s t r i b u t i o n and transmission 

f a c i l i t i e s l ocated e i t h e r a t the bridge or near t h a t 

s t r u c t u r e and i t ' s our p o s i t i o n t h a t i f any of our 
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f a c i l i t i e s have t o be re l o c a t e d , moved i n any way, et 

cetera, t h a t we be f u l l y compensated f o r any such removal 

t h a t would be required or r e l o c a t i o n t h a t would be re q u i r e d 

of us, p a r t i c u l a r l y w i t h respect t o transmission 

f a c i l i t i e s . 

JUDGE COHEN: Ms. D'Alfonso? 

MS. D'ALFONSO: Thank you. PennDOT's i n t e r e s t i s 

the a t grade crossings since s p e c i f i c a l l y the s t a t e roads 

t h a t are involved i n the complaints. I have heard nothing 

today t h a t would change our p o s i t i o n as t e s t i f i e d t o 

e a r l i e r . 

I t i s s t i l l the opinion of the department t h a t the 

crossings and the appurtenances should be removed and 

crossings suspended u n t i l such time as R. J. Corman i s 

assured t h a t they w i l l be operating and they do have a 

customer. 

As t o Wilhelm Avenue, the department's o p i n i o n would 

be based upon statements of counsel u n t i l we know t h a t 

bridge can be removed, r e a l i g n the road and the department 

i s c e r t a i n l y w i l l i n g t o work w i t h the township and has t o l d 

the township i f a bridge needs t o be b u i l t i n the f u t u r e 

t h a t i t could be b u i l t i n the f u t u r e but r i g h t now l e t ' s 

get the realignment of Wilhelm Avenue and get a safer 

passage f o r motor v e h i c l e s . 

MR. EATON: I am not certain what I heard from Mr. 
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1 K i l g o r e , but he concluded w i t h removal of a s t r u c t u r e a t 

2 the expense of C o n r a i l . I f t h a t was a reference t o Wilhelm 

3 Avenue Bridge, t h a t i s not consistent w i t h the agreement 

4 between C o n r a i l and South Lebanon Township nor w i t h the 

5 orders t h a t have been entered i n s o f a r as I know, have not 

6 yet been rescinded or overruled r e l a t i v e t o Wilhelm Road. 

7 With respect t o operations on the l i n e , my 

8 expectation, which probably i s n ' t worth much more than the 

9 breath i t took t o say i t , i s t h a t the q u i t claim of t h i s 

10 l i n e t o Corman w i l l take place w i t h i n the month. The 

11 c o n d i t i o n s which I am aware of are minor a d m i n i s t r a t i v e 

12 c o n d i t i o n s , none of which i s l i k e l y t o cause a problem and 

13 I t h i n k i t ' s a matter of having the deed d r a f t e d and 

14 c i r c u l a t e d f o r the necessary executions. 

15 JUDGE COHEN: Let me throw t h i s out. 

16 MR. EATON: What I am t h i n k i n g i s i f t h a t occurs, 

17 any order entered here against Conrail i s one which Corman 

18 w i l l assume r e s p o n s i b i l i t y f o r i n any event, as a 

19 consequence of t h i s agreement. 

20 JUDGE COHEN: I was t h i n k i n g , t e l l me i f I am r i g h t 

21 or wrong. I f , i n f a c t , there i s a f i n a l t r a n s a c t i o n 

22 between C o n r a i l and Corman, and I make an order could I 

23 make the order binding on successors and assigns of 

24 Conrail? 

25 MR. EATON: Sure. 
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JUDGE COHEN: I t h i n k I can do t h a t . 

MR. EATON: I t h i n k i t was great i f you would also 

r e l i e v e C o n r a i l of r e s p o n s i b i l i t i e s once t h a t occurs. 

JUDGE COHEN: My r e c o l l e c t i o n of the l a s t hearing i s 

t h a t somebody sa i d I t h i n k — again, c o r r e c t me i f I'm 

wrong -- t h a t i t wasn't economically f e a s i b l e , t o l d you 

t h a t i t wasn't economically f e a s i b l e f o r them t o get 

involved w i t h t h i s l i n e . 

MR. EATON: I t h i n k t h a t was sai d but t h a t was sai d 

by those without an economic i n t e r e s t i n the possi b l e 

t r a n s p o r t a t i o n . 

MR. SHEFFEY: Since we are t e s t i f y i n g by counsel, 

the C o n r a i l r e p o r t t h a t they submitted t o abandon the l i n e 

also i n d i c a t e d t h a t i t was not economically f e a s i b l e t o 

operate the l i n e . 

MR. KILGORE: E x h i b i t 1. 

JUDGE COHEN: A l l r i g h t . Mr. B i r s i c , do you want t o 

wind i t up? Or have you said your peace? 

MR. BIRSIC: I guess, Your Honor, w i t h respect t o 

the issue as t o the f e a s i b i l i t y , obviously everyone has a 

d i f f e r e n t view of what i s economical and what i s not simply 

because Co n r a i l may have a p o s i t i o n t h a t they don't t h i n k 

i t ' s f e a s i b l e . Any other p a r t y may hold t h a t . 

That doesn't necessarily mean t h a t any other 

someone may have a different idea. Entrepreneurs have 
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1 always gone i n t o areas where people haven't thought there 

2 was anything t o be made and i t turns out they are very w e l l 

3 run. 

4 As f a r as the i n i t i a l f e a s i b i l i t y issue I don't 

5 t h i n k simply because Conrail has submitted a r e p o r t t h a t 

6 was co n s i s t e n t w i t h t h e i r i n t e n t i o n s perhaps a t the time, 

7 t h a t i t wasn't f e a s i b l e . I don't t h i n k i t n e c e s s a r i l y 

8 should be bin d i n g on anybody who intends t o purchase t h a t 

9 land, and we int e n d t o run i t . 

10 JUDGE COHEN: A l l r i g h t . I guess we are going t o 

11 move ahead now. Seems t o me i t would be proper f o r C o n r a i l 

12 t o put t h e i r engineer on and w e ' l l get the l a t e s t overview 

13 of the co n d i t i o n s e x i s t i n g a t these various crossings. 

14 MR. HERZOG: One bookkeeping matter. Lebanon 

15 Township Rails t o T r a i l s advised t h i s Commission i n June 

16 t h a t they wanted t o be included i n t h i s matter, Wilhelm 

17 Avenue. I d i d n ' t get a service l i s t on the n o t i c e of 

18 hearing, on the amended n o t i c e of hearing t h a t went out on 

19 September 25th and I was wondering i f , i n f a c t the R a i l s t o 

20 T r a i l s group was advised of t h i s hearing? 

21 JUDGE COHEN: I do not know. 

22 MR. KILGORE: I was faxed a service l i s t from the 

23 i n i t i a l order and they were on t h a t service l i s t . I would 

24 assume they are on the service l i s t , once they are on i t , 

25 f o r a l l of i t . They were on the service l i s t f o r the 
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i n i t i a l order t h a t went out combining the two matters. 

MR. HERZOG: You are r e f e r r i n g t o the August order? 

MR. KILGORE: That's c o r r e c t . 

MR. HERZOG: Those are done by separate bureaus 

w i t h i n t h i s Commission. Sometimes thi n g s get crossed. 

MS. D'ALFONSO: Your Honor, I don't know i f they 

received o f f i c i a l n o t i c e from the Commission but our 

d i s t r i c t o f f i c e had been i n conversations w i t h them and 

they were aware of the hearing scheduled f o r today. 

JUDGE COHEN: They were aware of the hearing. 

FROM THE FLOOR: There's something on there about 

Mrs. Sheaffer, from Senator B r i g h t b i l l ' s o f f i c e t r y i n g t o 

set up a meeting between PennDOT and Rai l s t o T r a i l s l a s t 

Friday, because I was canceled. So they were aware of i t . 

JUDGE COHEN: B r i g h t b i l l was on the se r v i c e l i s t . 

MR. HERZOG: John Wengert would be the --

MR. WEISS: Wengert, W-e-n-g-e-r-t. 

JUDGE COHEN: I don't believe i t i s on the September 

25 n o t i c e t h a t went out. 

MR. KUHN: I am Curt Kuhn, South Lebanon Township. 

Marie Sheaffer w i t h Senator B r i g h t b i l l ' s o f f i c e also c a l l e d 

me l a s t week about a meeting. We t e n t a t i v e l y d i d set i t up 

f o r Friday but she wasn't aware t h a t Mr. Bush broke h i s 

l e g . He c a l l e d me back and canceled the meeting. We 

wanted to meet before today's hearing so she was aware 
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there was a hearing. 

Mr. Wengert could not be here today because he's out 

of town. 

JUDGE COHEN: Thank you. Appreciate your help. 

He's not on the l i s t of the September 25, 1997 order but 

apparently gave i n s i g h t . 

MS. D'ALFONSO: On behalf of PennDOT, I don't f e e l 

compeled t h a t we make sure t h a t the Rails t o T r a i l s group 

i s , indeed made an o f f i c i a l p a r t y and t h a t t h e i r name and 

address i s included on the service l i s t f o r a l l f u t u r e 

communications f o r the Commission. 

JUDGE COHEN: I w i l l take care of i t . 

MS. D'ALFONSO: Thank you. 

JUDGE COHEN: Off record. 

(Discussion o f f the record.) 

JUDGE COHEN: We are we ready t o proceed, Mr. Eaton, 

w i t h Conrail's engineer. Before we do t h a t , where else are 

we going t o --

MR. KILGORE: I have Mr. Kulp here t o t e s t i f y on 

behalf of Wilhelm Avenue. 

MS. D'ALFONSO: I t depends on what we hear. 

MR. EATON: Mark Sawyer. 

JUDGE COHEN: Good morning, s i r . 

MARK WALTER SAWYER, ca l l e d as a witness, having been 

duly sworn, was examined and testified as follows: 
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1 JUDGE COHEN: Thank you. State your f u l l name and 

2 please s p e l l your l a s t name. 

3 THE WITNESS: Mark Walter Sawyer, S-a-w-y-e-r. 

4 JUDGE COHEN: Thank you, s i r . 

5 DIRECT EXAMINATION 

6 BY MR. EATON: 

7 Q Mr. Sawyer, you have p r e v i o u s l y i d e n t i f i e d 

8 y o u r s e l f on t h i s record as an engineer f o r C o n r a i l and j u s t 

9 t o r e f r e s h everybody's r e c o l l e c t i o n , w i l l you t e l l us what 

10 your o f f i c i a l t i t l e i s and ge n e r a l l y what your d u t i e s are? 

11 A I c u r r e n t l y , my t i t l e i s p r i n c i p a l engineer, 

12 p u b l i c improvements and I help coordinate and f a c i l i t a t e 

13 p u b l i c improvement p r o j e c t s , roadways and bridges i n the 

14 State of Pennsylvania f o r C o n r a i l . 

15 Q And you are a r e g i s t e r e d engineer? 

16 A Yes, I am. 

17 Q At the time of t h i s l a s t hearing you t e s t i f i e d , I 

18 t h i n k , t h a t you had not had an op p o r t u n i t y t o v i s i t the 

19 various crossings involved here. Am I c o r r e c t on that? I s 

20 t h a t correct? 

21 A Right. 

22 Q Have you had an op p o r t u n i t y t o do t h a t since the 

23 l a s t hearing? 

24 A Yes, I d i d . I v i s i t e d many of the crossings 

25 yesterday. 
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Q Before I go on, do we have any PennDOT 

photographs w i t h us? 

MS. D'ALFONSO: I t wasn't PennDOT's. I t was e i t h e r 

the township or the c i t y . 

MR. EATON: I t was the c i t y w i t h the b i g poster 

board. Do we have the c i t y ' s poster board e x h i b i t ? 

MR. WEISS: They were l e f t here l a s t time. There 

was a packet of photos t h a t was supplied but the e x h i b i t 

was l e f t here, I t h i n k . 

JUDGE COHEN: I have them i f you want t o use these. 

MR. EATON: Have those been marked so they may be 

made reference to? 

JUDGE COHEN: Not mine. 

MR. EATON: They are labeled on the f r o n t so I can 

do i t t h a t way. 

MR. KILGORE: Your Honor — 

JUDGE COHEN: I t h i n k the whole packet was marked, I 

be l i e v e , Lebanon E x h i b i t Number 1. 

MR. KILGORE: Your Honor, i f I may, on behalf of 

South Lebanon Township, I'd interpose an o b j e c t i o n t o the 

testimony. The record was held open f o r two reasons. One 

was the hearing on the Corman n e g o t i a t i o n or the Wilhelm 

Avenue Bridge. I t was not held open f o r t h i s rehashing of 

the crossings. 

JUDGE COHEN: Well, i t ' s an update. 
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MR. EATON: I t ' s r e b u t t a l . 

MR. HERZOG: The bureau j o i n s i n the o b j e c t i o n . The 

f a c t t h a t Mr. Sawyer d i d n ' t v i s i t the crossings f o r 20 

years p r i o r t o the August hearing, t h a t ' s h i s problem and 

th a t ' s Conrail's problem. I don't f e e l l i k e l i s t e n i n g t o 

his testimony today because he d i d n ' t v i s i t crossings f o r 

20 years. 

MR. WEISS: And the c i t y i s unprepared t o rebut h i s 

testimony. We weren't prepared t o come today w i t h r e b u t t a l 

testimony about what the crossings looked l i k e yesterday. 

That was closed. 

JUDGE COHEN: I ' l l have t o su s t a i n the o b j e c t i o n and 

I ' l l have t o r e f e r back t o my admonition i n the t r a n s c r i p t 

t h a t I read i n t o the record; Corman matter and the Wilhelm 

Avenue Bridge are the subjects of today's hearing. I f he 

wanted t o t e s t i f y anything about t h a t , w e ' l l l e t him. 

MR. EATON: You sustained the objection? 

JUDGE COHEN: Yes, I d i d . 

MR. EATON: Okay. Exception. 

JUDGE COHEN: Noted. A l l r i g h t , then. Do we have 

any testimony? 

MR. EATON: I am going t o ask him a few more 

questions. 

JUDGE COHEN: A l l r i g h t . 

BY MR. EATON: 
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Q Mr. Sawyer, are you acquainted w i t h or f a m i l i a r 

w i t h any neg o t i a t i o n s t h a t have been ongoing between 

Con r a i l and R. J. Corman Allentown Lines, Inc.? 

A Yes. There's been ongoing n e g o t i a t i o n s f o r 

various business matters i n c l u d i n g sales of various branch 

l i n e s of which the Cornwall I n d u s t r i a l t r a c k was inv o l v e d . 

Q And have you knowledge as t o whether an agreement 

has been entered i n t o r e l a t i v e t o a p o r t i o n of the Cornwall 

I n d u s t r i a l Track. 

MR. WEISS: Objection, Your Honor. 

MR. EATON: The question i s only whether he has 

knowledge; hardly time f o r the o b j e c t i o n . 

MR. WEISS: Okay. Withdraw the o b j e c t i o n . 

JUDGE COHEN: Thank you. 

THE WITNESS: I have received a computer message. 

E-mail message at work from Conrail management t h a t indeed 

an agreement has been executed, a sales agreement. 

BY MR. EATON: 

Q Do you know the date of t h a t execution? 

A I bel i e v e i t ' s October 3rd. 

Q Are you f a m i l i a r w i t h the p o r t i o n of the t r a c k 

which i s the subject of t h a t agreement? 

A Yes. 

MR. WEISS: Objection. Withdraw the o b j e c t i o n . 

Sorry. 
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BY MR. EATON: 

Q Can you t e l l us what t h i s i s w i t h mile post 

l i m i t s ? 

A We sold --

MR. WEISS: Here I w i l l o b j e c t . Your Honor. F i r s t 

of a l l , I obje c t because i t ' s hearsay. Second I ob j e c t 

because of the best evidence r u l e . There i s a w r i t t e n 

agreement t h a t he's r e f e r r i n g t o and the agreement would 

speak f o r i t s e l f i f they give i t t o us. The idea t h a t 

t h e y ' l l be able t o get i n t o evidence b i t s and pieces of an 

agreement t h a t we have already objected t o i s c l e a r l y out 

of l i n e . 

JUDGE COHEN: I ' l l s u s t a i n the o b j e c t i o n . I agree 

t h a t the document i t s e l f would be the best evidence. 

BY MR. EATON: 

Q Do you know when settlement on the sale i s 

ant i c i p a t e d ? 

A I bel i e v e t h a t i s referenced i n the agreement and 

I don't r e c a l l what the c l o s i n g would be. 

Q Can you say whether or not settlement i s 

contemplated w i t h i n the cu r r e n t calendar year? 

A I bel i e v e i t i s . 

Q Have the discussions between C o n r a i l and Corman 

dis c l o s e d any i n t e n t of Corman as t o the d i s p o s i t i o n of the 

p o r t i o n of the Cornwall I n d u s t r i a l t r a c k which i t i s 

HOLBERT ASSOCIATES 
(717) 540-9669 



o 
221 

1 acquiring? 

2 MR. WEISS: Same o b j e c t i o n . Your Honor. Asking f o r 

3 hearsay. Discussions t h a t he overheard and best evidence 

4 r u l e t h a t would be what the p a r t i e s have agreed t o , the 

5 best evidence of t h a t . 

6 MR. EATON: With respect t o t h a t o b j e c t i o n , there i s 

7 a b s o l u t e l y no reason t o expect t h a t any agreement between 

8 C o n r a i l and Corman i s going t o dis c l o s e what Gorman's 

9 i n t e n t as t o the use of the l i n e i s . C e r t a i n l y Corman has 

10 expressed an i n t e n t i n the course of i t s n e g o t i a t i o n s w i t h 

11 C o nrail and i f t h i s witness has knowledge of t h a t express I 

12 see no reason why he can't t e s t i f y t o i t . 

13 MR. WEISS: I t ' s c a l l i n g f o r hearsay what Corman 

14 said t o him or t o C o n r a i l . He does work f o r Corman. 

15 MR. KILGORE: Corman i s not a p a r t y . 

16 MR. EATON: Offered f o r the t r u t h of the f a c t they 

17 are or aren't going t o operate. I t ' s only t o e s t a b l i s h the 

18 f a c t t h a t they have represented whether they w i l l or w i l l 

19 not operate. 

20 MR. WEISS: Who cares i f they d i d represent --

21 MR. EATON: Because t h i s crossing's going t o have t o 

22 continue t o e x i s t i f there's testimony. 

23 MR. WEISS: Conrail's going t o take care of them as 

24 f a r as we are concerned. I f Conrail --

25 JUDGE COHEN: Can I hear the question again? 
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(The question was read by the Court Reporter.) 

JUDGE COHEN: He can answer what t h a t i n t e n t i s , i f 

he does know --

MR. SHEFFEY: On behalf of COLT I'd l i k e t o 

interpose an o b j e c t i o n a t t h i s time. Mr. Sawyer's 

testimony i s t h a t he received an E-mail. He's not 

t e s t i f i e d t h a t he's been present f o r any discussions or any 

of the n e g o t i a t i o n s . 

And u n t i l we understand what he's been present f o r , 

we would suggest t h a t there's not been a proper foundation 

l a i d f o r him t o t e s t i f y and answer t h a t question. 

MR. KILGORE: Again, I have an o b j e c t i o n because 

these are out of court statements not by a p a r t y ; shouldn't 

be allowed. 

JUDGE COHEN: Well, I ' l l have t o su s t a i n the 

o b j e c t i o n again. 

BY MR. EATON: 

Q Can you t e l l us whether or not i n f o r m a t i o n such 

as t h a t r e f e r r e d t o a moment ago i s d e l i v e r e d t o you i n the 

course of your d u t i e s as p r i n c i p a l engineer f o r Conrail? 

A Yes. I have been p r i v y t o c e r t a i n documents and 

correspondence and phone c a l l s . 

Q I s t h a t i n f o r m a t i o n which i s provided f o r you and 

upon which you must r e l y i n pursuing your study? 

A Reliable information as far as I am concerned. 
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Q I ask the, i t s s u s t a i n i n g of the o b j e c t i o n . 

JUDGE COHEN: Well, l e t me note t h a t he received 

some i n f o r m a t i o n from c e r t a i n t r a n s a c t i o n s . We'll l e t i t 

go t h i s time. 

MR. WEISS: He can't t e s t i f y t o what somebody else 

t o l d him. 

JUDGE COHEN: Well t h a t ' s t r u e . 

MR. WEISS: That's what he's asking f o r . 

MR. EATON: He can t e s t i f y t o an i n t e n t expressed i f 

he sets f o r t h --

MR. KILGORE: That's a b s o l u t e l y hearsay. 

JUDGE COHEN: The person t h a t r a i s e s the i n t e n t 

should be here t o t e l l us what i t ' s a l l about. 

BY MR. EATON: 

Q With respect t o Wilhelm Road, have th e r e been any 

f u r t h e r discussions since the l a s t hearing w i t h South 

Lebanon Township r e l a t i v e t o the e x i s t i n g agreement f o r the 

replacement of the Wilhelm Road crossing s t r u c t u r e ? 

A Discussions between C o n r a i l and South Lebanon 

Township? 

Q Yes. 

A None t o my knowledge. 

Q I f there had been such discussions, can you say 

whether or not you would be the appropriate person t o 

p a r t i c i p a t e i n those discussions? 
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A I n regard t o the PUC order t h a t ' s i n e f f e c t f o r 

that? 

Q Yes. 

A Yes. 

Q And can you say at the present time whether 

C o n r a i l contemplates any a p p l i c a t i o n t o r e v i s e the order 

h e r e t o f o r e entered r e l a t i v e t o Wilhelm Road? 

A Does Conrail foresee any r e v i s i o n t o the --

Q No. Does Co n r a i l contemplate asking f o r a 

re v i s i o n ? 

A C o n r a i l doesn't. Perhaps, the purchaser of the 

r a i l l i n e may. 

MR. KILGORE: Objection t o t h a t comment. 

JUDGE COHEN: A l l r i g h t . 

MR. EATON: That's a l l . 

JUDGE COHEN: Off the record. 

(Discussion o f f the record.) 

JUDGE COHEN: On the record. The order referenced 

by Mr. Eaton and Mr. Sawyer i s the recommended d e c i s i o n of 

now Chief A d m i n i s t r a t i v e Law Judge Robert Christianson a t 

Docket Number A-00109901 dated June 18, 1993. 

MR. HERZOG: Your Honor, t h a t ' s not t o t a l l y 

c o r r e c t . The order was adopted by the Public U t i l i t y 

Commission ALJ Christianson's recommended d e c i s i o n on 

September 9, 1993 and that order was entered on September 

HOLBERT ASSOCIATES 
(717) 540-9669 



o 

9 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

225 

15, 1993. 

JUDGE COHEN: Thank you. 

MR. KILGORE: That's c o r r e c t . 

MR. EATON: I o f f e r the witness f o r cross 

examination. 

JUDGE COHEN: Mr. Sheffey? 

MR. SHEFFEY: I have no questions, your Honor. 

MR. WEISS: C i t y of Lebanon has no questions. 

MR. KILGORE: South Lebanon Township doesn't have 

any 

none. 

none. 

MR. HERZOG: Bureau of Transpo r t a t i o n and Safety has 

MR. VAN SHURA: Met r o p o l i t a n Edison Company has 

MS. D'ALFONSO: PennDOT has no question. 

JUDGE COHEN: Mr. B i r s i c ? 

MR. BIRSIC: No questions. Your Honor. 

JUDGE COHEN: Thank you. 

MR. KILGORE: I would c a l l Mr. Kulp. 

CURTIS E. KULP, ca l l e d as a witness, having been 

duly sworn, was examined and t e s t i f i e d as follows: 

JUDGE COHEN: State you f u l l name and s p e l l you l a s t 

name. 

THE WITNESS: C u r t i s , w i t h a c, E. Kulp, K-u-l-p. 
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DIRECT EXAMINATION 

BY MR. KILGORE: 

Q Mr. Kulp, you have t e s t i f i e d a t a p r i o r hearing 

i n t h i s matter? 

A Yes, I d i d . 

Q And does your p o s i t i o n remain manager of South 

Lebanon Township, Lebanon County, Pennsylvania? 

A Yes. 

Q And as manager, are you responsible f o r 

c o o r d i n a t i n g p r o j e c t s of the township? 

A Yes, I am. 

Q Does one of those p r o j e c t s include the Wilhelm 

Avenue Bridge p r o j e c t ? 

A Yes, i t i s . 

Q And j u s t f o r c l a r i f i c a t i o n of t h i s p a r t i c u l a r 

proceeding, Wilhelm Avenue p r o j e c t r e f e r s t o what bridge? 

A The Conrail bridge going over Wilhelm Avenue. 

Q And Wilhelm Avenue traverses between what two 

roads i n Lebanon County? 

A I t connects South L i n c o l n Avenue and proceeds 

westwardly t o Cornwall Road. 

MR. KILGORE: May I approach the witness, please? 

JUDGE COHEN: Yes. 

BY MR. KILGORE: 

Q I am showing you what has been marked as Conrail 

HOLBERT ASSOCIATES 
(717) 540-9669 



o 
227 

1 E x h i b i t 1 at the p r i o r hearing. There's a map, E x h i b i t A. 

2 Does t h a t map show the Wilhelm Avenue bridge? 

3 A Yes, i t does. 

4 Q I f you w i l l note we are t a l k i n g about the 

5 Cornwall i n d u s t r i a l l i n e which i s a dotted l i n e on t h a t 

6 p a r t i c u l a r e x h i b i t , does t h a t t r a v e r s e Wilhelm Avenue on 

7 t h a t map? 

8 A Yes. 

9 Q The cu r r e n t -- the e x i s t i n g plans f o r the 

10 realignment of the bridge were represented by David Eaton 

11 t h i s morning. Were those recommendations accurate about 

12 a l i g n i n g the t r a c k on a p r e e x i s t i n g l i n e immediately east 

13 of the Cornwall i n d u s t r i a l l i n e of replacement of the 

14 bridge, widening of the road and r e c o n s t r u c t i n g the bridge 

15 a t a new lo c a t i o n ? 

16 A B a s i c a l l y , yes. 

17 Q Is t h a t correct? 

18 A Yes. 

19 Q That p r o j e c t had an estimated cost of what, Mr. 

20 Kulp? 

21 A About 1995, the cost was p r o j e c t e d at $1.2 

22 m i l l i o n . 

23 Q And t h a t p a r t i c u l a r p r o j e c t shared cost by the 

24 township and the s t a t e was what? 

25 A Township would pay 20 percent, state would pay 80 
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1 percent. With C o n r a i l --

2 Q And when I --

3 A — Conrail c o n t r i b u t i o n of $50,000.00. 

4 Q And when I say the s t a t e , I am r e f e r r i n g t o 

5 PennDOT? 

6 A Correct. 

7 Q The use of t h a t road now i s w i t h i n the township. 

8 Did you conduct a t r a f f i c count? 

9 A Yes, I d i d . 

10 Q I show you what's being marked as Township 

11 E x h i b i t 8. We had seven e x h i b i t s a t the p r i o r hearing. 

12 Can you i d e n t i f y t h a t e x h i b i t , please. 

13 A This i s a t r a f f i c count t h a t the township d i d on 

14 Wilhelm Avenue underpass on 7/17 from 7:00 a.m. t o 7/18, 

15 7:00 a.m. which our t r a f f i c count i n d i c a t e s 5,120 ve h i c l e s 

16 going underneath the bridge and also r e f l e c t s the secretary 

17" going back i n her records t o 1986 concerning r e p o r t a b l e 

18 accidents a t the underpass bridge on Wilhelm Avenue w i t h 

19 C o n r a i l . 

20 MR. KILGORE: I o f f e r E x h i b i t 8. I o f f e r E x h i b i t 8 

21 i n t o i n t o evidence. 

22 JUDGE COHEN: I t w i l l be admitted w i t h no 

23 o b j e c t i o n . 

24 (South Lebanon Township Exhibit No. 8 was produced 
and marked for i d e n t i f i c a t i o n and admitted i n 

25 evidence.) 
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1 BY MR. KILGORE: 

2 Q Mr. Kulp, d i d you have various p i c t u r e s taken of 

3 the bridge and the road s t r u c t u r e ? 

4 A Yes, I d i d . I d i r e c t e d the c h i e f of p o l i c e of 

5 our p o l i c e department t o take p i c t u r e s of the underpass. 

6 (South Lebanon Township Exhibit No. 9 was produced 
and marked for ide n t i f i c a t i o n . ) 

7 

8 BY MR. KILGORE: 

9 Q I show you what's marked South Lebanon Township 

10 E x h i b i t 9. Can you i d e n t i f y t h a t p i c t u r e , please. 

11 A Yes. That's a p i c t u r e of roadway a t Wilhelm 

12 Avenue approaching the one lane underpass. That i s l o o k i n g 

13 eastwardly from Cornwall Road t o South L i n c o l n Avenue. 

14 Q And the roadway i n the foreground of the p i c t u r e 

15 i s two lanes? 

16 A Correct. 

17 Q And the Wilhelm Avenue bridge i s 

18 A One lane. 

19 Q You w i l l see the telephone power l i n e s i n t h a t 

20 p i c t u r e ? 

21 A Correct. 

22 Q Were those power l i n e s contemplated being moved 

23 under the e x i s t i n g plans? 

24 A No. 

25 Q Were there any transmission lines and 
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transmission boxes contemplated being moved under the 

e x i s t i n g plan when you had t o r e a l i g n the t r a c k , t o your 

knowledge? 

A I don't t h i n k so, no. 

MR. KILGORE: Of f e r E x h i b i t 9 i n t o evidence. 

JUDGE COHEN: I t w i l l be admitted. 
(South Lebanon Township Exhibit No. 9 was admitted 
in evidence.) 
(South Lebanon Township Exhibit No. 10 was produced 
and marked for id e n t i f i c a t i o n . ) 

BY MR. KILGORE: 

Q I show you what has been marked as E x h i b i t 10. 

Is t h i s also l o o k i n g east l o o k i n g c l o s e r t o the Wilhelm 

Avenue bridge? 

A That i s c o r r e c t . I t ' s a clo s e r view of the 

bridge l o o k i n g eastwardly. 

MR. KILGORE: Offer E x h i b i t 10 i n t o evidence. 

JUDGE COHEN: I t w i l l be admitted. 

(South Lebanon Township E x h i b i t No. 10 was admitted 
i n evidence.) 

MR. EATON: As I understand i t E x h i b i t 9 was also 

f a c i n g east? 

MR. KILGORE: That's c o r r e c t . 

(South Lebanon Township Exhibit No. 11 was produced 
and marked for id e n t i f i c a t i o n . ) 

BY MR. KILGORE: 
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Q I am showing you what's been marked f o r 

i d e n t i f i c a t i o n purposes as E x h i b i t 11. Can you i d e n t i f y 

the p i c t u r e , please. 

A Okay. This, again, i s a p i c t u r e of Wilhelm 

Avenue. Further away i s a p i c t u r e of Con r a i l bridge over 

Wilhelm Avenue f a c i n g westwardly. 

Q You are lo o k i n g t o the west? 

A That i s c o r r e c t . 

MR. KILGORE: Offer E x h i b i t 11 i n t o evidence, 

please. 

MR. EATON: Objection. I am not q u i t e c l e a r what 

the purpose of these e x h i b i t s i s . My understanding i s t h a t 

we are e x p l o r i n g Wilhelm Avenue another time because 

Con r a i l has advised t h a t i t has abandoned t h i s t r a c k and 

t h e r e f o r e , the question a t issue i s whether any bridge 

replacement p r o j e c t i s necessary. 

The f a c t i s t h a t Corman has acquired the l i n e and 

intends t o use i t and so the issue of whether a bridge i s 

necessary r e a l l y doesn't e x i s t . 

MR. KILGORE: A bridge i s necessary f o r t h a t usage. 

JUDGE COHEN: We have t o hear the r a m i f i c a t i o n s of 

the agreement and make a judgment on t h a t aspect of i t . 

There's nothing before us r i g h t now. 

MR. KILGORE: That's c o r r e c t and the issue w i t h the 

p i c t u r e s i s t o show the c o n d i t i o n of the bridge as i t 
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1 e x i s t s today f o r your determination as t o i t s hazards. 

2 JUDGE COHEN: I f t h a t goes t o — we are not here t o 

3 determine t h a t the bridge has t o be removed. There's a 

4 Commission order t o t h a t e f f e c t . The only issue remaining 

5 i s what i s t o be done i n connection w i t h the removal, not 

6 whether removal i s required. 

7 MR. KILGORE: This hearing i s f o r the c o n s i d e r a t i o n 

8 of the Wilhelm Avenue Bridge and I t h i n k i t ' s p e r f e c t l y 

9 r e l e v a n t . 

10 JUDGE COHEN: I ' l l l e t i t go. 

11 MR. KILGORE: There i s no dispute t h a t the bridge 

12 has t o come out? Conrail doesn't 

13 JUDGE COHEN: The Commission i s going t o get an up 

14 t o date view of the con d i t i o n s surrounding the bridge. 

15 MR. KILGORE: I again o f f e r E x h i b i t 9 i n t o evidence 

16 -- I am so r r y E x h i b i t 11. 

17 JUDGE COHEN: I t w i l l be admitted. The o b j e c t i o n i s 

18 ove r r u l e d . 

19 (South Lebanon Township E x h i b i t No. 11 was admitted 
i n evidence.) 

20 

21 MR. EATON: I am o b j e c t i n g t o 9, 10 and 11. 

22 JUDGE COHEN: Overruled, exception i s noted. 

23 (South Lebanon Township Exhibit No. 12 was produced 
and marked for ide n t i f i c a t i o n . ) 

24 

25 BY MR. KILGORE: 
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1 Q The f i n a l p i c t u r e , t h a t i s E x h i b i t 12. I ask you 

2 t o i d e n t i f y E x h i b i t 12, Mr. Kulp. 

3 A Again, t h i s i s a p i c t u r e of Wilhelm Avenue, a 

4 c l o s e r p i c t u r e of the bridge, Conrail bridge over Wilhelm 

5 Avenue again, l o o k i n g westwardly. 

6 Q Do these p i c t u r e s f a i r l y and adequately represent 

7 the roadway and the bridge t h a t e x i s t s today, Mr. Kulp? 

8 A Yes. They do. They were j u s t taken a short 

9 p e r i o d ago. 

10 Q Mr. Kulp, are there any storm water problems w i t h 

11 respect t o the e x i s t i n g s t r u c t u r e and roadway? 

12 A Yes, there i s . 

13 Q What are those, Mr. Kulp? 

14 A Right now, the low p o i n t of t h a t whole area i s 

15 r i g h t underneath the bridge. Whenever we have a r a i n , a 

16 snowstorm or whatever, the water lays under t h e r e . I n the 

17 w i n t e r time i t freezes up. 

18 That's p a r t of the problem why we have accidents 

19 there because the water lays t h e r e , cars going through, 

20 they lose c o n t r o l , or two cars want t o stop, say one of 

21 them decides no -- both decide not t o give r i g h t - o f - w a y . 

22 Sometimes you have, they brake and they h i t each 

23 other. They h i t the embankment or they h i t the b r i d g e , 

24 i t s e l f . So t h i s i s q u i t e a problem. 

25 Q Under the bridge, there i s a low p o i n t of the 
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1 road? 

2 A That i s c o r r e c t . 

3 Q Mr. Kulp, i s the Lebanon High School f o o t b a l l 

4 f i e l d l ocated i n the v i c i n i t y of t h i s road? 

5 A I t ' s j u s t west -- northwest of the bridge. 

6 Q And i s there entrance onto Wilhelm Avenue from 

7 the school, Lebanon C i t y School property onto a t t h i s 

8 l o c a t i o n ? 

9 A Yes, there i s . I would say approximately 300 

10 f e e t there's a driveway i n t o Lebanon High School. 

11 Q The L i n c o l n Avenue road, i s t h a t — describe t h a t 

12 road t o us, please. 

13 A L i n c o l n Avenue i s one of the main a r t e r i e s 

14 through South Lebanon Township. Along L i n c o l n Avenue, the 

15 h o s p i t a l i s located, VA, Cedar Crest High School i s 

16 locat e d , South H i l l s Park which i s a 102 acre park, 

17 municipal owned park by South Lebanon Township. 

18 A l l t h a t t r a f f i c from those l o c a t i o n s , a l o t of 

19 them, i f they are proceeding i n t o the C i t y of Lebanon, they 

20 w i l l u t i l i z e the underpass t o egress and ingress t o those 

21 f a c i l i t i e s . 

22 Q Is there a housing development at the northwest 

23 corner of L i n c o l n Avenue and Wilhelm Avenue? 

24 A Yes. 

25 Q Was that housing development fully implemented 
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back i n 1993? 

A I t s t a r t e d about e a r l y '903 and i t ' s almost f u l l 

now, yes. 

Q Do you know approximately how many home s i t e s are 

i n t h i s development? 

A I be l i e v e the s u b d i v i s i o n was f o r 59 houses. 

There's probably about 55 i n r i g h t now, 

Q The Cornwall Road which i s the other i n t e r s e c t i n g 

road of Wilhelm Avenue, can you describe t h a t road t o us 

please? 

A That's the main a r t e r y , b a s i c a l l y , t h a t people 

who l i v e i n the borough of Cornwall t r a v e l t o get t o the 

s i t e and v i c e versa. I t ' s w e l l t r a v e l e d . 

Q Now, w i t h respect t o the e x i s t i n g PUC order, the 

deadline was f o r the end of t h i s year t o have plans and 

s p e c i f i c a t i o n s f o r the removal of the bridge and 

realignment. I s t h a t correct? 

A I b e l i e v e , and I t h i n k the PUC might be able t o 

give a l i t t l e more i n f o r m a t i o n . 

MR. EATON: I can't q u i t e hear. 

THE WITNESS: We r i g h t now, the PUC hearing r i g h t 

now i s , yes, we are supposed t o have drawings, approved 

drawings t o the PUC by the end of the year. This i s , I 

b e l i e v e , our second or t h i r d extension on t h a t PUC hearing 

d e c i s i o n because of b a s i c a l l y the u n c e r t a i n t y of what's 
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going t o happen w i t h Wilhelm Avenue and the C o n r a i l 

bridge. 

Q And what, a t what time d i d t h a t u n c e r t a i n t y 

c r y s t a l l i z e f o r the township? 

A I b e l i e v e i t was i n '95 when we got a l e t t e r from 

C o n r a i l s t a t i n g t h a t they were going t o abandon, a b o l i s h 

s a i d l i n e . I don't r e c a l l the exact date. I b e l i e v e i t 

was '95, December of '95. 

Q Was t h a t the p e t i t i o n t o abandon the l i n e f i l e d 

w i t h the I n t e r s t a t e Commerce Commission? 

A Yes, i t was. 

Q P a r t i c u l a r l y , E x h i b i t 1 f o r the p r i o r hearing? 

A I don't r e c a l l what e x h i b i t i t was. 

MR. EATON: Conrail's E x h i b i t 1. 

MR. KILGORE: That's Conrail's E x h i b i t 1. 

BY MR. KILGORE: 

Q The p r o j e c t cost you have t e s t i f i e d t o already. 

Should the township merely have t o widen the road and r a i s e 

the road and i n s t a l l storm water, what would t h a t cost be 

r a t h e r than --

A Projected cost i s $200,000.00. 

Q Rather than? 

A $1.2 m i l l i o n f o r a new bridge. 

Q And again, would t h a t cost be your understanding 

of that cost would be shared 20 percent local municipality 
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and 80 percent PennDOT? 

A Yes. 

Q What i s the township's p o s i t i o n w i t h respect t o 

the b r i d g e , given the testimony at the p r i o r hearing t h a t 

Alcoa has requested Conrail remove the t r a c k on t h e i r 

p r o p e r t y and there's been no service on t h a t l i n e i n excess 

of two years? 

A Considering t h a t C o n r ail has p e t i t i o n e d f o r the 

l i n e t o be abandoned, abolished, considering there's no 

remote p o s s i b i l i t y of s e r v i c e , our p o s i t i o n i s C o n r a i l 

should pay the t o t a l costs t o remove the br i d g e , bridge 

s t r u c t u r e s and the t r a c k . 

Q And i s Alcoa, was Alcoa the l a s t remaining 

s e r v i c e on t h a t l i n e ? 

A They were the l a s t and only service on t h a t l i n e . 

Q Last and only service? 

A Yes. 

Q Does the township, i s i t the township's o p i n i o n 

t h a t there i s a need t o make t h i s two lane road t o improve 

i t s c ondition? 

A Yes. 

Q I s t h i s a f a t a l i t y w a i t i n g t o happen, Mr. Kulp? 

A Yes, i t i s . By the record I give you there's 

accidents there every year and we have already had one 

f a t a l i t y some time ago. A gentleman jumped off the bridge 
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1 and k i l l e d himself. 

2 MR. KILGORE: That's a l l I have. 

3 JUDGE COHEN: Mr. Sheffey? 

4 MR. SHEFFEY: No questions. 

5 MR. WEISS: C i t y of Lebanon has no questions. 

6 JUDGE COHEN: Mr. Herzog? 

7 MR. HERZOG: No questions, Your Honor. 

8 JUDGE COHEN: Mr. Eaton? 

9 MR. EATON: Not many. 

10 CROSS EXAMINATION 

11 BY MR. EATON: 

12 Q Mr. Kulp, you said a couple of times t h a t the 

13 township share of a 1.2 m i l l i o n p r o j e c t i s 20 percent. Am 

14 I correct? 

15 A That i s c o r r e c t . 

16 Q That's 20 percent less $50,000.00 t o be 

17 c o n t r i b u t e d by C o n r a i l , i s i t not? 

18 A Yes, t h a t i s c o r r e c t . 

19 Q I t ' s an agreement t h a t was entered i n t o p r i o r t o 

20 the i n i t i a l hearing on the Wilhelm Avenue s t r u c t u r e ? 

21 A Correct. 

22 Q And has t h a t agreement been changed i n any way? 

23 A No. 

24 Q i t s t i l l p r e v a i l s ? 

25 A Correct. 
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Q You s t a t e d t h a t you have been advised t h a t 

C o n r a i l had n o t i f i e d I t h i n k you said ICC — i t may have 

been the Surface Transportation Board — of i t s exemption 

f o r abandonment of the l i n e . Am I c o r r e c t on that? 

A Correct. 

Q Have you any n o t i c e or knowledge of any 

a p p l i c a t i o n by Corman t o allow operations on the l i n e ? 

A No. 

Q Did you not say t h a t Corman has not a p p l i e d f o r 

renewed operations on the l i n e , can you? 

A No. 

Q And am I c o r r e c t t h a t the issue t h a t we have t o 

resolve here i s not whether the Wilhelm Avenue crossing 

s t r u c t u r e should be removed. There has been general 

agreement t h a t i t should, i s there not? 

A Correct. 

Q And t h a t has been concurred i n by C o n r a i l as 

w e l l , has i t not? 

A I b e l i e v e so, yes. 

Q A l l r i g h t . And then the question i s what i s the 

scope of the p r o j e c t involved i n the removal of t h a t 

s t r u c t u r e , i s i t not? 

A The issue i s do we need t o replace the e x i s t i n g 

bridge w i t h another bridge or can we j u s t remove i t and 

t h a t ' s the end of i t . 
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1 Q And f u r t h e r i f the e x i s t i n g bridge must be 

2 replaced, may i t be replaced on the e x i s t i n g alignment or 

3 must i t be replaced on a d i f f e r e n t alignment t o Alcoa 

4 continued r a i l t r a f f i c . I s t h a t not true? 

5 A I bel i e v e i t could be replaced on the e x i s t i n g 

6 l i n e s t r u c t u r e . 

7 Q That's because there's no r a i l t r a f f i c on t h a t 

8 l i n e t h i s week. Am I correct? 

9 A That i s c o r r e c t . 

10 Q And you don't know whether there w i l l be r a i l 

11 t r a f f i c on t h a t l i n e next week? 

12 A No. I have got a l e t t e r from Alcoa t h a t says 

13 they are not i n t e r e s t e d i n r a i l s e r v i c e . 

14 Q They were not i n t e r e s t e d i n r a i l s e r v i c e from 

15 C o n r a i l , i s t h a t not correct? 

16 A That i s c o r r e c t . 

17 Q And you have no idea whether they are i n t e r e s t e d 

18 i n r a i l s e r v ice from Corman. I s t h a t correct? 

19 MR. KILGORE: Objection. He's asking f o r 

20 spec u l a t i o n of t h i s witness. 

21 MR. EATON: I asked what he knows. 

22 JUDGE COHEN: Overruled. He has no idea. 

23 MR. EATON: That's a l l . 

24 JUDGE COHEN: Thank you, Mr. Eaton. 

25 MR. VAN SHURA: I am sorry. Metropolitan Edison 
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1 does have a question. I f I may run through two or three . 

2 JUDGE COHEN: A l l r i g h t . 

3 BY MR. VAN SHURA: 

4 Q Mr. Kulp when we were back loo k i n g a t the 

5 p i c t u r e s and they were being i d e n t i f i e d , d i d you t e s t i f y 

6 t h a t no power f a c i l i t i e s would have t o be re l o c a t e d or 

7 removed? 

8 A From my engineers, t h a t ' s what they are t e l l i n g 

9 us, yes. 

10 Q Can you t e l l me what t h a t testimony i s based 

11 upon? 

12 A What t h e i r — 

13 Q From your engineers? 

14 A Our engineers have s t a t e d t h a t those l i n e s do not 

15 have t o be removed. 

16 Q By those l i n e s , you mean -- what l i n e s are you 

17 t a l k i n g about? 

18 A Transmission l i n e s . 

19 Q Okay. Because there i s a transmission l i n e , 69 

20 KV l i n e located close t o the f a c i l i t i e s . 

21 A Right. That does not have t o be removed. 

22 Q And the s t e e l pool? 

23 A Correct. 

24 Q There are also d i s t r i b u t i o n f a c i l i t i e s ? 

25 A Yes. 
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1 Q Near the s t r u c t u r e . 

2 A Uh-huh. 

3 Q Or the bridge? 

4 A Correct. 

5 Q Poles owned by B e l l A t l a n t i c who I be l i e v e 

6 they're a p a r t y , but they aren't present today. With 

7 M e t r o p o l i t a n Edison d i s t r i b u t i o n l i n e s located on those 

8 poles. Did you mean t o t e s t i f y t h a t they also would not 

9 have t o be 

10 A I no. I j u s t mean the transmission. I am not 

11 sure about the d i s t r i b u t i o n . That, we haven't gotten t o 

12 t h a t end of i t . There could be a p o s s i b i l i t y we are going 

13 t o have t o s h i f t t o t h a t . 

14 MR. VAN SHURA: Your Honor, I — 

15 BY MR. VAN SHURA: 

16 Q When I say d i s t r i b u t i o n f a c i l i t i e s t h a t has yet 

17 t o be gotten i n t o , you mean we have t o , we are l o o k i n g 

18 towards a f i n a l plan? 

19 A F i n a l plan f o r the bridge does not show those 

20 l i n e s being changed. We d i d not engineer the removal of 

21 the br i d g e , widening the road, i f t h a t ' s our o p t i o n . 

22 Q As f a r as you know --

23 A We have not engineered the -- i f we don't put a 

24 bridge i n we have not engineered t h a t , you know. Taking 

25 the bridge out, widening the road, putting your storm water 
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1 f a c i l i t i e s i n and a l l t h a t s t u f f . 

2 Q So --

3 A I would most l i k e l y i f they don't show 

4 replacement now, they probably would not show replacement 

5 a f t e r we d i d t h a t . 

6 Q Show replacement on what? 

7 A On where he put the b r i n k i n . B a s i c a l l y the same 

8 concept. 

9 Q There's no f i n a l plan t h a t I am aware o f . I s 

10 there a f i n a l plan t h a t you are aware of? 

11 A No. 

12 Q Showing — 

13 A Prel i m i n a r y plans. 

14 Q Prel i m i n a r y plans? 

15 A Yes. 

16 Q So i f I understand t h i s c o r r e c t l y , then, your 

17 engineers, these are the South Lebanon Township engineers 

18 t h a t — 

19 A Buchart-Horn who i s engineering t h i s . They are 

20 not our engineers but they are the engineers f o r t h i s 

21 p r o j e c t . 

22 Q Have they advised you t h a t the transmission 

23 f a c i l i t i e s , both the s t e e l pole and the l i n e would not have 

24 t o be removed? 

25 A Yes. 
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Q Or relocated? 

A And I bel i e v e Mr. P r i t c h a r d can v e r i f y t h a t , who 

i s the engineer f o r PennDOT. 

Q Okay. But you also j u s t t e s t i f i e d t h a t we don't 

have a f i n a l plan? 

A No. We do not have f i n a l plans. This i s a --

Q Without a f i n a l plan how can we be sure t h a t Met 

Ed's transmission f a c i l i t i e s are not going t o be affected? 

A Again, I am going on what the engineer i s saying, 

p r e l i m i n a r y plans do not show the l i n e s being removed. 

MR. VAN SHURA: Okay, Your Honor, I am not sure 

M e t r o p o l i t a n Edison has a copy of these p r e l i m i n a r y plans. 

I guess we would reserve the r i g h t t o get a copy of them 

and make t h a t determination. 

JUDGE COHEN: Very w e l l . 

MR. VAN SHURA: Just one minute, Your Honor. 

JUDGE COHEN: Surely. 

BY MR. VAN SHURA: 

Q Mr. Kulp, have you reviewed the recommended 

d e c i s i o n , I guess, t h a t was issued by Judge Christianson? 

I n t h i s proceeding? 

A Some time ago I d i d . I haven't. 

Q Okay. There i s testimony, there i s reference t o 

testimony and reference t o the t r a n s c r i p t t h a t of course, 

the former Met Ed witness had described in detail that Met 
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1 Ed f a c i l i t i e s would be involved. And Your Honor, t h i s i s 

2 loca t e d a t page 5 of Judge Christiansen's recommended 

3 d e c i s i o n and also t h a t there were concerns centered around 

4 the 80 f o o t s t e e l tower? 

5 A Uh-huh. 

6 Q Met Ed was concerned about having the r a i l r o a d 

7 t r a c k coming cl o s e r t o the power l i n e . 

8 MR. KILGORE: I f I may i n t e r j e c t , t h a t p a r t i c u l a r 

9 recommended order required the township t o submit f i n a l 

10 design and then f o r an assessment of costs a f t e r t h a t 

11 p o i n t . I be l i e v e the township would have no o b j e c t i o n t o 

12 t h a t being the same recommended de c i s i o n by your, i n your 

13 matter, i n t h i s matter today, should the -- should you 

14 decide the bridge i s t o be removed and the road widened and 

15 a t some l a t e r time i f i t has t o be r e b u i l t , so be i t . 

16 But obviously there would have t o be f i n a l design 

17 plans and a proceeding t o assign costs. And I would assume 

18 t h a t i f there had t o be removal of the transmission l i n e s 

19 t h a t t h a t would be p a r t of the o v e r a l l p r o j e c t . 

20 That p a r t i c u l a r plan involved the movement of a 

21 t r a c k a l s o , not j u s t removal of a bridge. 

22 JUDGE COHEN: Thank you. 

23 MR. VAN SHURA: But u n t i l we have a f i n a l plan. Your 

24 Honor, we can't assume t h a t there w i l l or won't be removal 

25 of the track and that ergo that our fa c i l i t i e s w i l l or w i l l 
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not be a f f e c t e d . 

JUDGE COHEN: Yes. 

MR. VAN SHURA: And also on page 8 of Judge 

Christianson's recommended d e c i s i o n , e i t h e r the f i n d i n g s of 

f a c t , f i n d i n g number 7, d e t a i l s t h a t Met Ed f a c i l i t i e s w i l l 

be a f f e c t e d by the changes at the crossing w h i l e B e l l 

f a c i l i t i e s might be so a f f e c t e d . 

MR. KILGORE: Again, t h a t was based on, i n p a r t , I 

bel i e v e i n t o t a l on the f a c t t h a t the t r a c k was being moved 

t o the east which would have a f f e c t e d the l i n e s , the 

transmission l i n e s . That, I be l i e v e , i s what i s referenced 

i n t h a t f i n d i n g of f a c t . 

JUDGE COHEN: Thank you, Mr. K i l g o r e . 

MR. VAN SHURA: I'd make the same comments t o t h a t 

statement, als o . Your Honor. 

JUDGE COHEN: Thank you. Ms. D'Alfonso? 

MS. D'ALFONSO: I have no questions. 

JUDGE COHEN: Mr. B i r s i c ? 

MR. BIRSIC: Yes. 

BY MR. BIRSIC: 

Q Mr. Kulp you t e s t i f i e d I understood t h a t the 

basis f o r the f i l i n g of the p e t i t i o n t o reopen was as a 

r e s u l t of the f a c t t h a t Conrail had advised you t h a t they 

were going t o abandon t h i s d i r e c t ? 

A That i s c o r r e c t . 
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Q And i s i t safe t o say t h a t t h a t ' s e s s e n t i a l l y the 

only c o n d i t i o n which has changed t h a t between the time the 

o r i g i n a l order was entered t h a t would cause you t o f i l e 

t h i s p e t i t i o n t o reopen? 

A Well, we p e t i t i o n e d , I be l i e v e i t was 1993, t o 

get t h i s matter resolved. Here we are four years l a t e r , we 

s t i l l don't know i f we r e a l l y need a bridge t h e r e or not. 

Q I s i t safe t o say i f C o n r a i l had not advised you 

t h a t they intended t o abandon t h a t t r a c k , would you have 

f i l e d the p e t i t i o n t o open? 

A I f we d i d n ' t know Co n r a i l was going t o abandon 

s e r v i c e , we would have had t o b u i l d the bridge because the 

ser v i c e would have been continued t o Alcoa and we would 

have needed a bridge. 

MR. EATON: I can't hear. I f you could keep your 

voice up. 

THE WITNESS: B a s i c a l l y , what I said was i f we know 

there's service t o someone i n t h a t l i n e , yes, we are going 

t o need a bridge. I f there's no service whatsoever on t h a t 

l i n e , there's no use b u i l d i n g a bridge. 

BY MR. BIRSIC: 

Q But i f Conrail changes i t s business plan w i t h 

respect t o the treatment of t h a t t r a c k or i t ' s sold t o a 

t h i r d p a r t y , who then comes i n and expresses an i n t e n t i o n 

and takes steps, the purposes of reactivating that line, is 
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1 there any reason that the o r i g i n a l order i n any fashion 

2 should be modified? 

3 Other than perhaps because the track may remain 

4 unused fo r a time frame which would give enough time f o r 

5 that bridge to be demolished and reconstructed on the same 

6 l i n e as opposed to modified? 

7 A The time frame, there's a l o t of variables. 

8 That's a hard question to answer. What's your time frame? 

9 Q I believe I asked the question. 

10 A A l l r i g h t . You know, so you keep saying you are 

11 going t o have service of the l i n e . I f there's service to 

12 that l i n e then we have to put a bridge i n . I f there's no 

13 service to the l i n e , what's the use putting a bridge in? 

14 Q Correct. But i f Conrail at t h i s stage, or any 

15 other t h i r d party purchaser comes i n and wants to activate 

16 that l i n e , at t h i s stage, to modify the plans, i s 

17 MR. WEISS: Your Honor, I'm going to object to any 

18 more of these speculative questions. I f t h i s i s , i f that 

19 i s , i f the other thing. One of the problems with the 

20 Corman Conrail thing, i f we have some bacon, we can have 

21 some bacon and eggs. I f we have some eggs too many i f s . 

22 JUDGE COHEN: We don't know what's going to happen. 

23 MR. WEISS: He doesn't know what's going to happen, 

24 i f something — 

25 JUDGE COHEN: I f I make an order, then circumstances 
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might s t i l l change. 

MR. KILGORE: I n a d d i t i o n , Your Honor, two e x h i b i t s , 

6 and 7 q u i t e c l e a r l y i n d i c a t e t h a t Alcoa has no i n t e n t i o n 

of c o n t i n u i n g s e r v i c e . E x h i b i t 6 was addressed t o the 

chairman. 

MR. EATON: I objec t t o counsel c h a r a c t e r i z i n g what 

the evidence has been. You have t o r e l y on the record. 

JUDGE COHEN: I t ' s i n the record and w e ' l l take t h a t 

i n t o account. The o b j e c t i o n i s sustained. 

BY MR. BIRSIC: 

Q I n summary, as f a r as t i m i n g , the p e t i t i o n t o 

reopen, was the f a c t t h a t the bridge i s going t o be 

Conr a i l advised 

MR. KILGORE: Objection. 

JUDGE COHEN: Let him f i n i s h the question. 

MR. BIRSIC: That Conrail advised the township t h a t 

they intended t o abandon the l i n e . 

MR. KILGORE: I obj e c t . I t o u t l i n e s the reasons why 

i t was f i l e d . 

MR. BIRSIC: Why can't we explore w i t h the witness 

what t h e i r business i s of t h e i r --

JUDGE COHEN: I have not read the p e t i t i o n . As f a r 

as I know, the record speaks f o r i t s e l f . The p e t i t i o n 

s t a t e d the reasons f o r the township wanting t o reopen. 

BY MR. BIRSIC: 
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Q I s there any reason why the p e t i t i o n was f i l e d ? 

A Judge, should I --

MR. KILGORE: You can answer the question. 

THE WITNESS: The question, we need t o know whether 

there's going t o be service t o t h a t l i n e , whether we need 

t o b u i l d a bridge or not. That's b a s i c a l l y what i t comes 

down t o . 

BY MR. BIRSIC: 

Q Correct, but the question was i s the sole basis 

f o r f i l i n g the p e t i t i o n t o reopen was the f a c t t h a t C o n r a i l 

advised you t h a t they were going t o abandon the l i n e . That 

was the c o n d i t i o n f o r t h i s change r e s u l t i n g i n your f i l i n g 

the p e t i t i o n . 

MR. WEISS: You have already t e s t i f i e d . Note my 

o b j e c t i o n , please. He already answered t h a t one of the 

reasons was Conrail's abandonment. The other reason was 

they were g e t t i n g s i c k and t i r e d of w a i t i n g t o get t h i s 

t h i n g done f o r f o u r years w h i l e C o n r a i l monkeys around. 

MR. EATON: Motion t o s t r i k e t h a t . I t i s 

intemperate i n the f i r s t plan and i n the second place, 

C o n r a i l has not monkeyed around. C o n r a i l has l o s t i t s 

business. I t has sold the l i n e . 

JUDGE COHEN: We recognize the township wants t o 

b r i n g t h i s matter t o a head. And we would l i k e t o get done 

by the end of year. A l l r i g h t . 
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MR. EATON: That's a simple 

JUDGE COHEN: Any other questions? 

MR. BIRSIC: I have no other questions. Your Honor. 

JUDGE COHEN: Any r e d i r e c t ? 

REDIRECT EXAMINATION 

BY MR. KILGORE: 

Q Mr. Kulp was the township aware t h a t Alcoa 

intended not t o use the l i n e again p r i o r t o f i l i n g the 

p e t i t i o n t o reopen? 

A Yes. 

MR. KILGORE: That's the only question I have. 

JUDGE COHEN: Recross? 

RECROSS EXAMINATION 

BY MR. BIRSIC: 

Q What was the basis f o r your statement? That 

Alcoa d i d not intend t o continue? 

A Because they gave us a l e t t e r s t a t i n g they are 

not going t o , they are not i n t e r e s t e d i n c o n t i n u i n g 

s e r v i c e . 

Q With who? 

A With C o n r a i l . 

Q With Conrail? So i f a t h i r d p a r t y came i n , t h a t 

l e t t e r doesn't ne c e s s a r i l y speak t o whether or not they 

would be w i l l i n g t o do business w i t h a t h i r d party? 

MR. KILGORE: I object. The letter speaks for 
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i t s e l f . 

JUDGE COHEN: Sustained. 

MR. EATON: You r a i s e d the subject. 

MR. BIRSIC: No other questions. Your Honor. 

JUDGE COHEN: A l l r i g h t . You are b u s t i n g t o say 

something. Go ahead. Do you want t o say something? 

MR. EATON: I don't t h i n k I have anything more 

u s e f u l t o say than much of what's been said t h i s morning 

so, no. 

JUDGE COHEN: We want c o n s t r u c t i v e comments. A l l 

r i g h t . Off the record. 

(Discussion o f f the record.) 

MR. HERZOG: The bureau brought a witness t o t e s t i f y 

as t o Wilhelm Avenue, depending on the scope of what t h a t 

reopening was. I t h i n k everybody i s i n agreement t h a t i t 

i s not c e r t a i n what, i f any -- i f i t ' s going t o be an 

a c t i v e l i n e or i t should be replaced, f i l l e d i n i f i t 

there's not going t o be s e r v i c e , so I don't see any reason 

t o have another turkey shoot. 

JUDGE COHEN: Anyone else? 

(Discussion o f f the record.) 

JUDGE COHEN: On the record. We'll note f o r the 

record t h a t i n an o f f the record d e c i s i o n the p a r t i e s 

seemed t o be i n agreement t h a t there has been no p h y s i c a l 

change in the location of Met Ed's fa c i l i t i e s vis-a-vis 
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whatever. 

(Discussion o f f the record.) 

JUDGE COHEN: On the record. 

MR. EATON: I request t h a t the record remain open 

f o r a s u f f i c i e n t period so t h a t I may f i l e as a l a t e 

e x h i b i t a copy of the deed from C o n r a i l t o Corman. 

MR. WEISS: Objection. The time t o -- the reason we 

are here today was t o give them an o p p o r t u n i t y t o conclude 

t h e i r n e g o t i a t i o n s , present the testimony regarding the 

Corman n e g o t i a t i o n s . I t ' s my op p o r t u n i t y t o I'd say --

MR. BIRSIC: I t i s j u s t another red h e r r i n g . 

MR. EATON: I represented t h a t there was n e g o t i a t i o n 

or a n e g o t i a t i o n underway which we expected would be 

concluded. 

JUDGE COHEN: I was supposed t o be n o t i f i e d by 

October 1. 

MR. WEISS: October 1, Your Honor. 

JUDGE COHEN: Very d e f i n i t e l y d i d i t . 

MR. WEISS: Absolutely and i n a d d i t i o n , whatever the 

agreement between Conrail and Corman, Co n r a i l i s i n the 

best p o s i t i o n t o make c e r t a i n t h a t the o b l i g a t i o n s imposed 

on i t by you i n t h i s order i n t h i s proceeding are, i f i t ' s 

s o l d t o Corman, t r a n s f e r r e d t o Corman v i s - a - v i s t h a t 

agreement. 

We should not have to be held hostage to an 
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agreement t h a t i s n ' t even i n f r o n t of us today and we have 

no idea whether Corman i s good, bad or i n d i f f e r e n t . We 

know C o n r a i l . C o n r a i l i s the p a r t y of record. C o n r a i l i s 

the responsible p a r t y and there i s no p r e j u d i c e t o C o n r a i l , 

none whatsoever, i n imposing a cost on them t h a t they, i n 

t u r n , can t r a n s f e r by agreement t o Corman. I would l i k e 

b r i e f s t o t h a t e f f e c t i f , i n f a c t , I make an order 

p r e j u d i c i a l t o C o n r a i l , imposing a burden on C o n r a i l t h a t 

the order w i l l run t o the assigns, the t r a n s f e r e e . 

MS. D'ALFONSO: I request t h a t regardless of what 

may or may not happen between Conrail and R. J. Corman and 

I have no reason t o expect t h a t the two e n t i t i e s w i l l not 

come t o an agreement, i f i t were known, I would ask t h a t 

same language be i n d i c a t e d i n your order based upon the 

impending demands of C o n r a i l . 

JUDGE COHEN: Nothing's going t o happen tomorrow. 

You know t h a t . We are look i n g a t probably end of the year 

or very close t o i t . 

MS. D'ALFONSO: And f o r t h a t reason I would request 

t h a t t h a t language be included i n your order regardless of 

what may happen. 

JUDGE COHEN: Off the record. 

(Discussion o f f the record.) 

JUDGE COHEN: We are going t o deal w i t h the matter 

before us. You have received due notice of what the nature 
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of the proceeding w i l l be. So I am asking the p a r t i e s t o 

submit b r i e f s because f i n d i n g s of f a c t , conclusions of law, 

as you a l l know or may not know the c o n t r a c t w i t h the 

r e p o r t e r provides t h a t the Reporter has three weeks i n 

which t o f i l e t r a n s c r i p t s and i f t h a t , I can set a b r i e f i n g 

schedule. 

But be t h a t as i t may, a how about b r i e f s due on or 

about December 29th. I don't want t o say January 1st. 

MR. BIRSIC: S i r — 

JUDGE COHEN: B r i e f s due on or before December 29. 

1997. 

MS. D'ALFONSO: December 29 i s a Monday. 

JUDGE COHEN: Reply b r i e f s ten days t h e r e a f t e r i f 

needed. Anything f u r t h e r , gentleman? 

MR. KILGORE: No, thank you. 

(Whereupon, at 11:40 a.m., the hearing was 

adjourned.) 
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I hereby c e r t i f y t h a t the evidence and 

proceedings are contained f u l l y and acc u r a t e l y i n the notes 

taken by me during the hearing of the w i t h i n cause, and 

t h a t t h i s i s a t r u e and c o r r e c t t r a n s c r i p t of the same. 

>/ 1 I 

t Registered Professional Reporter 
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