BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Commonwealth of Pennsylvania, et al.		:
							:
	v.						:		C-2014-2427657
							:
IDT Energy, Inc.					:



ORDER
DENYING REQUEST TO REMOVE CONFIDENTIAL DESIGNATION


On June 20, 2014, the Commonwealth of Pennsylvania, by Attorney General Kathleen G. Kane, through the Bureau of Consumer Protection (OAG), and Tanya J. McCloskey, Acting Consumer Advocate (OCA) (collectively referred to as “the Joint Complainants”) filed with the Pennsylvania Public Utility Commission (Commission) a formal Complaint against IDT Energy, Inc. (IDT or “the Company”), at Docket Number C-2014-2427657.  The Joint Complainants averred that they had received numerous contacts and complaints from consumers related to variable rates charged by IDT, including approximately 47 formal complaints filed by consumers at the Commission.  As a result, the Joint Complainants averred seven separate counts against IDT, including, but not limited to, making misleading and deceptive promises of savings, slamming, lack of good faith handling of complaints and failing to provide accurate pricing information.  The Joint Complainants made several requests for relief, including providing restitution and prohibiting deceptive practices in the future.

On July 10, 2014, IDT filed an Answer and New Matter in response to the Complaint.  In its Answer, IDT admitted or denied the various averments made by the Joint Complainants.  In particular, IDT specifically denied that its employees, agents and/or representatives have engaged or continue to engage in activities that are fraudulent, deceptive or in violation of the Commission’s regulations and orders or the Unfair Trade Practices/Consumer Protection Law.  In its New Matter, IDT averred, among other things, that customers received high bills in January and February of 2014 because of volatility in the wholesale energy market resulting from the very cold weather that resulted in record breaking use of natural gas and electricity.  IDT provided additional averments and concluded by requesting that the Complaint be dismissed with prejudice.

Subsequently, the procedural history of this Complaint has been quite extensive.  Various pleadings have been filed, including Preliminary Objections and Answers to Preliminary Objections.  On August 20, 2014, an Order Granting in Part and Denying in Part Preliminary Objections was issued striking one Count in its entirety and one Count in part.  Additionally, two Petitions for Interlocutory Review of Material Question were filed with the Commission, one of which was answered via Order entered December 18, 2014, and the procedural schedule has been modified multiple times.  Testimony of over 100 consumer witnesses was admitted into the record of this proceeding either subject to cross examination and timely motions or via stipulation during a hearing held February 17-20, 2015.  The Joint Complainants pre-served written direct testimony of various expert witnesses.

Notably, on July 31, 2015, intervenor Anthony Ferrare filed a Motion to Compel seeking an Order compelling IDT to respond to informal discovery exchanged in this matter.  In his Motion, Mr. Ferrare argued, in part, that the discovery responses were needed for his review in determining whether to support or oppose a potential settlement of this matter that was anticipated to be filed in the near future.  Subsequently, on August 4, 2015, IDT, the Joint Complainants, and intervenor Office of Small Business Advocate, filed the anticipated Joint Petition for Approval of Settlement.  By Order dated August 7, 2015, we granted Mr. Ferrare’s Motion to Compel, in part, so that Mr. Ferrare could “fairly assess any potential proposed resolutions of this matter that may arise in the future” either through the submission of an Amicus Curiae brief in response to any settlement or Exceptions or Reply Exceptions in response to an Initial Decision disposing of any settlement.  

In the August 7, 2015 Order, we rejected IDT’s argument that Mr. Ferrare’s Motion to Compel should be denied because Mr. Ferrare seeks the responses to discovery to aid in a pending class action civil law suit that Mr. Ferrare is a plaintiff in.  In doing so, we noted that Mr. Ferrare’s receipt of confidential information in this proceeding will be restricted for use outside of this proceeding under the terms of the Protective Order governing this proceeding.

On August 26, 2015, Mr. Ferrare submitted an Amicus Curiae brief in response to the settlement filed on August 4, 2015.  As part of his brief and as discussed further below, Mr. Ferrare argued that the confidential and/or highly confidential designations protecting certain information from public disclosure in this case should be removed so that the information may be “accessible to the public.”  Mr. Ferrare challenged “confidential designation of the information cited herein and the findings of OCA’s experts utilized in sections I and V above.”  More specifically, this information generally comprises 1) the number of IDT customers in various months and 2) an approximate amount those customers were overcharged and subsequently refunded for service provided from December, 2013 to March, 2014 – the specific months at issue in the Complaint.  In making his argument that this information should be made publicly available, Mr. Ferrare argued that the information does not meet the definition of “confidential” as set forth in the Protective Order governing this proceeding and that the information, “even if customarily treated by the Company as sensitive or proprietary and not available to the public, would not, if disclosed freely, subject the Company or others to risk of competitive disadvantage or other business injury.”  

On September 8, 2015, IDT filed its Reply to Mr. Ferrare’s Amicus Curiae brief.  In its brief, IDT, among other things, responded to Mr. Ferrare’s request to make certain information public.  IDT argued that Mr. Ferrare’s request should be denied because, as discussed further below, Commission regulations and Orders require that such information be kept confidential.  With regard to its customer base, IDT argued that this information is “customarily treated as proprietary and not available to the public,” noting that Section 54.203(a)(4) of the Commission’s regulations requires such information to be kept confidential as part of an Electric Generation Suppliers (EGSs) filing its Retail Choice Activity Reports.  52 Pa.Code § 54.203(a)(4); see also, Re: Retail Electricity Choice Activity Reports, Docket No. L-00070184 (Final Order on Reconsideration issued December 4, 2008) (2008 Order).  With regard to the financial information, IDT argued that “information about EGS gross receipts is required to be marked as confidential,” and cites to Petition of Exelon Energy, Reliant Energy Retail, Inc. and Statoil Energy Services, Inc., Docket Nos. P-00991752, et al. (Order issued July 20, 2000) (Exelon Order) establishing forms EGSs are required to file in support of its position.  Finally, IDT also argued that Mr. Ferrare’s request should be rejected because he “misreads the actual language of the Protective Order” governing this proceeding.

Similarly, the Joint Complainants also filed a Reply to Mr. Ferrare’s Amicus Curiae brief on September 8, 2015.  In its brief, the Joint Complainants argued that the confidential designations are in accord with the Protective Order and that the Joint Complainants will continue to treat the information as confidential until instructed otherwise.  

In this Order, we sever Mr. Ferrare’s request to remove certain confidential designations from our disposition of the settlement and his objections to the settlement that he raised in his Amicus Curiae brief.  Addressing this request separately will promote clarity and efficiency.  In doing so, we determine to deny Mr. Ferrare’s request to make public the information raised in his Amicus Curiae brief filed on August 26, 2015.

To begin, the Commission’s Rules of Practice and Procedure permit the Commission to issue protective orders limiting the availability of certain proprietary or confidential information.  More specifically, Section 5.365 of the Commission’s regulations provides, in pertinent part:

(a) General rule for adversarial proceedings.  A petition for protective order to limit the disclosure of a trade secret or other confidential information on the public record will be granted only when a party demonstrates that the potential harm to the party of providing the information would be substantial and that the harm to the party if the information is disclosed without restriction outweighs the public’s interest in free and open access to the administrative hearing process.  A protective order to protect trade secrets or other confidential information will apply the least restrictive means of limitation which will provide the necessary protections from disclosure.  In considering whether a protective order to limit the availability of proprietary information should be issued, the Commission or the presiding officer should consider, along with other relevant factors, the following:

(1) The extent to which the disclosure would cause unfair economic or competitive damage.

(2) The extent to which the information is known by others and used in similar activities.

(3) The worth or value of the information to the party and to the party’s competitors.

(4) The degree of difficulty and cost of developing the information.

(5) Other statutes or regulations dealing specifically with disclosure of the information.

52 Pa.Code § 5.365.  The Commission’s regulations further provide detail regarding restrictions placed on the proprietary material, access to proprietary material by representatives of parties, special restrictions and the return of proprietary information at the conclusion of the proceeding.  52 Pa.Code §§ 5.365(c)-(f).

The party seeking the protective order has the burden to establish that the potential harm to the party of providing the information would be substantial and the harm to the party if the information is disclosed without restriction outweighs the public’s interest in free and open access to the administrative hearing process.  Petition for Protective order of GTE North Inc., 1996 Pa PUC LEXIS 95, Docket No. G-00940402 (Order entered August 8, 1996) (GTE Order); ITT Communications Services’ Petition for a Protective Order, 1991 Pa PUC LEXIS 193, Docket No. R-912017 (Order entered November 5, 1991).  If that burden is satisfied, the least restrictive means of limitation which will provide the necessary protection from disclosure will be applied.

These provisions, however, must be balanced against Commission regulations that also provide that the Commission’s records, including the record of this proceeding, may be accessed by the public pursuant to 52 Pa.Code §§ 1.71-1.77.  In particular, Section 1.71 of the Commission’s regulations provides: “The Commission’s record maintenance system is intended to provide for the greatest degree of public access to Commission documents that is consistent with the exercise of the functions of the Commission under the act and other applicable laws.”  52 Pa.Code § 1.71.

Pursuant to these provisions, a Protective Order was issued in this case on September 3, 2014.  Of note, that Protective Order provided:  “That the parties shall retain the right to question or challenge the confidential or proprietary nature of Proprietary Information and to question or challenge the admissibility of Proprietary Information.”   The Protective Order added that “If a party challenges the designation of a document or information as proprietary, the party providing the information retains the burden of demonstrating that the designation is appropriate.”

In this case, IDT has satisfied its burden of demonstrating that the number of customer accounts and approximate over charges and refunds should be treated as proprietary.  This is particularly true when considering the various factors listed in Section 5.365 that are considered when determining whether specific information should be made public.  Mr. Ferrare’s request will, therefore, be denied.

With regard to the number of customer accounts, IDT is correct that Section 54.203 of the Commission’s regulations provides various reporting requirements for EGSs.  This section requires EGSs to report “retail sales activity on a Statewide basis.  The EGS shall report the following information by customer class for residential, small nonresidential customers, medium nonresidential customers and large nonresidential customers, marking the information as confidential.”  52 Pa.Code § 54.203(a)(4) (emphasis added).  This section then identifies eleven areas of information to be reported, including number of customer accounts, number of flat rate customer accounts, number of seasonal rate customer customers, among others.  Mr. Ferrare’s request seeks the number of IDT customer accounts to be made public, yet such actions are prohibited by Section 54.203(a)(4).  

Furthermore, IDT is correct that the Commission discussed treating the number of customer accounts proprietary in the 2008 Order, supra.  Although the specific section of the 2008 Order pertains to Section 54.204 of the Commission’s regulations, the Commission does reference Section 54.203 in its discussion, noting that “a confidential notation has been added to the EGS reporting form and Section 54.203(a)(4).”  Id. at 17.

IDT’s argument outweighs Mr. Ferrare’s cursory argument that the confidential designation regarding number of customer accounts should be removed because it does not meet the definition of highly confidential and the free disclosure of the information would not cause the Company or others risk of competitive harm or other business injury.  The Commission has specifically indicated that information regarding the number of customer accounts should be treated as proprietary and not made publicly available and such information should be kept proprietary when considering the factors articulated in Section 5.365.  IDT has, therefore, carried its burden to prove that the number of customer accounts should remain proprietary.

With regard to the approximate amount of overcharges and refund amounts that Mr. Ferrare also requests be made public, IDT is again correct that the Commission’s Electric Choice Annual Report specifically notes that gross receipt information will be kept proprietary and not be released to the public.  See also, Exelon Order, supra.  In this instance, however, IDT’s gross receipt data is different than the amount the Joint Complainants averred IDT overcharged its customers during the winter of 2014 and the amount of the refund agreed to in the settlement.

Nonetheless, as noted above, any determination to make information public that is marked proprietary is a balancing test.  See, GTE Order, supra.  In this instance, IDT has again carried its burden to demonstrate that its interest in keeping this information confidential outweighs Mr. Ferrare’s interest in making in public.  In particular, Mr. Ferrare’s sole argument again is that the confidential designation regarding number of customer accounts should be removed because it does not meet the definition of highly confidential and the free disclosure of the information would not cause the Company or others risk of competitive harm or other business injury.  Mr. Ferrare has not made any argument regarding why any of the factors in Section 5.365 governing proprietary designations warrant release of the information.  For example, Mr. Ferrare has not argued that the information at issue is known by others and used in similar activities.  Nor has Mr. Ferrare argued that the information at issue is not of high value or worth to IDT’s competitors.  Mr. Ferrare’s argument is not sufficient to outweigh the arguments raised by IDT that the Commission’s position has been to keep confidential EGS financial information.

It is more compelling that the Commission has determined that an EGSs financial information should be kept proprietary, even if the gross receipts information is not identical to the information sought in this case.  It is possible that acquisition of the financial information would allow a competitor to determine other information that should be kept confidential, such as number of customer accounts, as noted above.  It is more likely that a competitor of IDT would use the financial information at issue in this proceeding to cause competitive harm or business injury to the Company if it is publicly released than the public have access to the information.  GTE Order.

When balanced against Mr. Ferrare’s arguments made in his request to have the confidential designation removed, and when considering the various factors in Section 5.365, it is clear that IDT has satisfied its burden of demonstrating that the number of customer accounts and estimated amounts of overcharges and refunds should remain proprietary and that Mr. Ferrare’s request to make that information public should be denied.

ORDER


THEREFORE,

IT IS ORDERED:

1. That the request of intervenor Anthony Ferrare to remove the confidential designations from the number of customer accounts and refund information in his Amicus Curiae brief filed on August 26, 2015 at Docket Number C-2014-2427657 is hereby denied.


Date: September 16, 2015									
							Elizabeth H. Barnes
							Administrative Law Judge



												
							Joel H. Cheskis 
							Administrative Law Judge
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