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Administrative Law Judge

This Initial Decision dismisses the Formal Complaint of Wanda Dicks filed against Philadelphia Gas Works with the Pennsylvania Public Utility Commission at Docket No. 

C-2014-2440439, for lack of jurisdiction.

history of the proceeding
On August 5, 2014, Wanda Dicks (Ms. Dicks or Complainant) filed a formal Complaint (Complaint) against Philadelphia Gas Works (Respondent, PGW or the Company) with the Pennsylvania Public Utility Commission (Commission) alleging that there were incorrect charges on her bill from Respondent.  Ms. Dicks averred that she did not use the amount of gas for which PGW is charging her.  As relief, Ms. Dicks requested a review of her bills and an explanation of the charges.  The Complainant also requested a payment arrangement.  

On September 22, 2014, the Respondent filed an Answer denying the material allegations of the Complaint.



A Hearing Notice dated October 6, 2014, notified the parties that an initial hearing was scheduled for Friday, November 7, 2014, at 10:00 a.m. 

A Prehearing Order was issued on October 8, 2014, advising the parties of the date and time of the scheduled hearing and informing them of the procedures applicable to this proceeding.  

The Complainant contacted my office to request a continuance of the November 7, 2014, hearing date in order to try to obtain counsel.  There was no objection from PGW and the matter was rescheduled via Notice dated November 14, 2014, indicating a new hearing date of Friday, December 5, 2014, at 10:00 a.m.  

The hearing convened as scheduled.  Wanda Dicks appeared pro se, and testified in support of the Complaint.  The Complainant sponsored two exhibits, which were admitted into the record in this matter.  Laureto Farinas, Esq. represented the Respondent, and presented the testimony of Jack Izzary, who is a customer review officer with PGW in charge of reviewing and investigating formal complaints filed with the Commission.  The Respondent sponsored five exhibits, all of which were admitted into the record.  

The record closed on December 22, 2014, when I received a copy of the hearing transcript which was 74 pages.

On March 20, 2015, I issued an Order Reopening the Record in the matter.  I specified the evidence which PGW was to present at a further hearing.  The Respondent was to conduct meter testing and provide a more specific accounting of the Complainant’s account balance.  

On March 25, 2015, a Further Hearing Notice was issued indicating a further hearing was scheduled for Wednesday, May 27, 2015, at 10:00 a.m.  

The hearing took place as scheduled on March 25, 2015.  The Complainant did not appear for the hearing.  Respondent was represented by counsel, Laureto Farinas, Esq. and presented one witness, Jessica Glace, and offered five additional exhibits which were entered into the record at the hearing.  

The record closed again on June 15, 2015, when I received a copy of the second hearing transcript which was an additional 18 pages in length.  

FINDINGS OF FACT

1.
The Complainant is Wanda Dicks, whose mailing address is 4124 Poplar Street, Philadelphia, PA 19104 (Service Address).  Tr. 7.  

2.
Respondent is Philadelphia Gas Works.

3.
The Complainant owns the Service Address and has since at least 1994 when she opened an account with PGW.  Tr. 10, 12.  

4.
The Complainant works full time for the City of Philadelphia.  Tr. 14.

5.
The Complainant is paid an hourly rate of $18.00 and is paid biweekly.  Tr. 15.

6.
The Complainant lives at the Service address with her two sons, ages 10 and 20.  The 20 year old son is a full time student and is away at school most of the time.  Tr. 16.

7.
The Complainant’s adult daughter also lived with her at the Service Address until about two years ago.  Tr. 20.   

8.
The Service Address was a row home until the surrounding structures where knocked down.  Tr. 18.

9.
The Service Address has five bedrooms and one bathroom.  Tr. 18. 

10.
The Complainant indicated that there are structural and maintenance issues with the Service Address.  Tr. 8.  

13.
On April 3, 2015, PGW performed a meter test exchange at the Service Address.  Tr. 84; PGW Exh. 4b.

14.
The PGW field technician identified the following gas appliances at the Complainant’s residence: a 210,000 btu house heater, 40,000 btu hot water heater, and 55,000 btu range.  Tr. 85; PGW Exh. 4b.

15.
Also on April 3, 2015, the PGW technician who visited the Complainant’s residence verified that there were no leaks from the meter or appliances.  Tr. 85; PGW Exh. 4b.

16.
The meter No. 2113809 was tested on April 21, 2015.  The meter was found to be within limits.  Tr. 87-88; PGW Exh. 7.

17.
The Company tried to contact the Complainant on April 2, April 7 and April 8, 2015 in order to complete an inspection of the Service Address.  Tr. 88; PGW Exh. 8.

18.
After April 3, 2015, the Company was unable to make contact with the Complainant to complete the inspection.  Tr. 90-91; PGW Exh. 4b.

19.
The Complainant has one account number.  Tr. 42; PGW Exh. 1.

20.
At PGW, when service is discontinued, shut off, terminated or closed for any reason, the customer is issued a new service agreement number which is different from the account number.  Tr. 42, 47.  

21.
The Complainant made only one payment in 2014, five payments in 2013, three payments in 2012, three payments in 2011 and six payments in 2010.  Tr. 52; PGW Exh. 1.  

22.
The Complainant filed for Chapter 13 bankruptcy on April 17, 2015.  Tr. 83; PGW Exh. 7. 

23.
The amount of debt owed to PGW that is part of the bankruptcy is $20,490.84.  Tr. 83; PGW Exh. 7.  

24.
Once a customer files for bankruptcy, the balance in the customer’s account is set aside and a new account is opened.  Tr. 86.

25.
The first statement sent out after the bankruptcy was on May 5, 2015, which was $148.77.  Tr. 87; PGW Exh. 1d.  

26.
The Complainant’s post-bankruptcy filing account balance with PGW as of the date of the second hearing was $148.77.  Tr. 87; PGW Exh. 1d. 

27.
The Complainant did not appear for the second hearing in this matter.     

DISCUSSION

In her formal Complaint, Ms. Dicks alleged that there were incorrect charges on her gas bill from Respondent.  Ms. Dicks averred that she did not use the amount of gas for which PGW is charging her.  As relief, Ms. Dicks requested that the Commission review her bills and she also requested a payment arrangement.  

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa.C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa.Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission’s decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa.Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983). 

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).

In Waldron v. Philadelphia Electric Company, (Waldron), 54 Pa. PUC 98 (1980), the Commission adopted the Michigan Public Service Commission’s (PSC’s) policy annunciated in Hallifax v. O & A Electric Co-Op, Case No. U-5825 (May 1979), which stated that, while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  The Michigan PSC stated that it will also consider the following factors: the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.  Waldron at 100.

However, in this matter the Respondent has indicated that the Complainant filed for Chapter 13 bankruptcy.  Tr. 83; PGW Exh. 7.  The amount of debt owed to PGW that is part of the bankruptcy is $20,490.84.  Tr. 83; PGW Exh. 7.  Once a customer files for bankruptcy, the balance in the customer’s account is set aside and a new account is opened.  Tr. 86.  The first statement sent out after the bankruptcy was on May 5, 2015 which was $148.77.  Tr. 87; PGW Exh. 1d.  The Complainant’s post-bankruptcy filing account balance with PGW as of the date of the second hearing was $148.77.  Tr. 87; PGW Exh. 1d.  The Complainant did not appear for the second hearing to dispute any of this information.  Further, there is nothing in the record to indicate that the Complainant is disputing the post-bankruptcy filing account balance.

Generally any bankruptcy petition filed pursuant to the United States Bankruptcy Code will operate as a stay and bars either the commencement or continuation of a judicial or administrative proceeding against the debtor where the proceeding was commenced prior to the start of the bankruptcy proceeding or to recover a claim against the debtor that arose before the commencement of the bankruptcy proceeding.  11 U.S.C. § 362(a)(1).  The Commission has previously ruled that, pursuant to this provision, the Commission lacks jurisdiction over arrearages for utility services that accrued prior to the filing of a bankruptcy petition.  Cooper v. PECO Energy Co., Docket No. F-09152102, (Order entered January 12, 2006); Stempo v. Metropolitan Edison Co., Docket No. C-2010-2200864, (Order entered July 19, 2012).
Pursuant to 11 U.S.C. § 362(a)(1), the Respondent could not take any further steps to collect the arrearages accumulated by the Complainant prior to the date he filed his bankruptcy petition.  When it received notice of the filing of the Complainant’s bankruptcy petition, the Respondent closed the Complainant’s account and established a new account in the Complainant’s name in order to segregate the amounts due prior to the filing of the bankruptcy petition from the amounts accrued after the filing of the bankruptcy petition.  The Commission has previously ruled that such a course of action by a utility is appropriate.  Delone v. PECO Energy Co., Docket No. C-20066721 (Order entered July 18, 2008); Stempo v. Metropolitan Edison Co., Docket No. C-2010-2200864, (Order entered July 19, 2012).



The Complainant did not appear for the second hearing in this matter.  According to PGW, the Complainant filed for Chapter 13 bankruptcy on April 17, 2015.  Tr. 83; PGW Exh. 7.  The amount of debt owed to PGW that is part of the bankruptcy is $20,490.84.  Tr. 83; PGW Exh. 7.  The Complainant was not present to dispute the current account balance after her other account was closed due to the bankruptcy filing.  The Commission does not have jurisdiction over arrearages for utility services that accrued prior to the filing of a bankruptcy petition.  See Cooper; Stempo.  For the reasons stated above Ms. Dick’s present Complaint against PGW is dismissed in its entirety.

CONCLUSIONS OF LAW

1.
Any bankruptcy petition filed pursuant to the United States Bankruptcy Code will operate as a stay and bars either the commencement or continuation of a judicial or administrative proceeding against the debtor where the proceeding was commenced prior to the start of the bankruptcy proceeding or to recover a claim against the debtor that arose before the commencement of the bankruptcy proceeding.  11 U.S.C. § 362(a)(1).  
2.
Pursuant to 11 U.S.C. § 362(a)(1), the Commission lacks jurisdiction over arrearages for utility services that accrued prior to the filing of a bankruptcy petition.  Cooper v. PECO Energy Co., Docket No. F-09152102, (Order entered January 12, 2006); Stempo v. Metropolitan Edison Co., Docket No. C-2010-2200864, (Order entered July 19, 2012).
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the formal Complaint filed by Wanda Dicks against Philadelphia Gas Works at Docket No. C-2014-2440439 is dismissed in its entirety.

2.
That this proceeding at Docket No. C-2014-2440439 is marked closed.

Dated:
September 4, 2015




/s/













Marta Guhl








Administrative Law Judge
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