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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Valerie J. Williams (Ms. Williams or Complainant), filed on May 11, 2015, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Ember S. Jandebeur, issued on April 20, 2015.  Philadelphia Gas Works (PGW or Company) filed Replies to Exceptions on May 18, 2015.  For the reasons stated below, we will deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision.




History of the Proceeding

On November 18, 2014, Ms. Williams filed a Formal Complaint (Complaint) against PGW, alleging overcharging under the Company’s Customer Responsibility Program (CRP) from 2005 to 2010, and requesting a refund.[footnoteRef:1]   [1: 	 	This case is a timely appeal from an informal Bureau of Consumer Services (BCS) decision at Case No. 3223874.  ] 


On December 29, 2014, PGW filed an Answer and New Matter.  In the Answer, PGW denied the material allegations of the Complaint.  PGW also indicated that it applied a credit to the Complainant’s account for the previous four years of usage based on a determination that the CRP was not beneficial.  Answer at 1.  PGW stated that the Complainant contacted the Company on March 11, 2014, to dispute her CRP charges.  On April 9, 2014, PGW cancelled the Complainant’s CRP bills back to April 16, 2010, and billed the Complainant’s account for actual usage through March 19, 2014.  Id. at 2.  In the New Matter, PGW averred that the Commission was without jurisdiction to hear a cause of action arising from the Complainant’s account for gas service from 2005 through 2010, as such cause of action was outside of the statute of limitations period set forth in Section 3314 of the Public Utility Code (Code), 66 Pa. C.S. § 3314(a).[footnoteRef:2]  New Matter at 3.             [2: 	 	Section 3314(a) provides the following:  

No action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefor arose, except as otherwise provided in this part.] 


Additionally, on December 29, 2014, PGW filed a Motion for Summary Judgment and Preliminary Objections.  In both filings, PGW requested that the Complaint be dismissed on the basis that the cause of action was outside of the statute of limitations period in Section 3314(a).         

On January 14, 2015, Ms. Williams requested an extension of time to file responses to the Motion for Summary Judgment and Preliminary Objections due to medical reasons.  By Interim Order dated January 28, 2015, the ALJ granted the Complainant’s request for an extension of time, until March 20, 2015, to file a response to the Preliminary Objections and Motion for Summary Judgment.

On March 23, 2015, the Secretary’s Bureau received the Complainant’s letter response, which was postmarked March 20, 2015.  In the response, the Complainant stated that the statute of limitations should not be applied in this case, because she had previously contacted PGW on different occasions requesting help in determining what she believed were overpayments for natural gas service while enrolled in the CRP.  The Complainant indicated that, in 2007, she spoke to a PGW representative who informed her that she could be reimbursed for overpayment at any time she chose to dispute her usage.  The Complainant also averred that, when she spoke with a PGW supervisor on March 22, 2010, she was neither given the opportunity to formally dispute the charges nor informed of a statute of limitations affecting her dispute.  

In the Initial Decision, issued on April 20, 2015, the ALJ granted PGW’s Motion for Summary Judgment and dismissed the Complaint.  I.D. at 4, 5.            

		


		As previously noted, the Complainant filed Exceptions on May 11, 2015.[footnoteRef:3]  PGW filed Replies to Exceptions on May 18, 2015.     [3: 	 	We note that the Complainant’s Exceptions do not strictly adhere to the requirements in Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which states that “[e]ach exception must be numbered and identify the finding of fact or conclusion of law to which exception is taken.”  Nevertheless, we will consider the Exceptions, particularly as the Complainant is pro se, in order to secure a just, speedy, and inexpensive determination in this proceeding.  See, 52 Pa. Code § 1.2.    ] 

          
Discussion

Initially, we are reminded that we are not required to consider expressly or at length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pa. PUC, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  

In the Initial Decision, ALJ Jandebeur reached eight Findings of Fact, I.D. at 2-3, and two Conclusions of Law, I.D. at 4-5.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

Legal Standards

Initially, we note that this case is before us on the ALJ’s ruling on a Motion for Summary Judgment.  Motions for summary judgment are governed by Section 5.102 of our Regulations, which provides, in relevant part, as follows:


§ 5.102.  Motions for summary judgment and judgment on the pleadings.

*  	*	*

(d)	Decisions on motions. 

(1) Standard for grant or denial on all counts.  The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate.  The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue of material fact and that the moving party is entitled to a judgment as a matter of law.

Summary judgment is available when the pleadings, depositions, and other documents show that there is no genuine issue of material fact and the moving party is entitled to judgment as a matter of law.  Summary judgment should be granted only when the right to relief is clear and free from doubt.  In determining the absence of a genuine issue of material fact, the Commission must view the record in the light most favorable to the non-moving party and resolve any doubts against the entry of the judgment.  Day v. Volkswagonwerk Aktiengesellschaft, 464 A.2d 1313, 1316 (Pa. Super. 1983).  In this proceeding, PGW bears the burden of demonstrating clearly that there is no genuine issue of material fact; however, as the non-moving party the Complainant must allege facts showing that an issue for trial exists.  First Mortgage Co. of Pennsylvania v. McCall, 459 A.2d 406 (Pa. Super. 1983); Commonwealth v. Diamond Shamrock Chemical Co., 391 A.2d 1333 (Pa. Cmwlth. 1978).

The provisions at 52 Pa. Code § 5.102 serve judicial economy by avoiding a hearing where no factual dispute exists.  If no factual issue pertinent to the resolution of a case exists, a hearing is unnecessary.  66 Pa. C.S. § 703(a); Lehigh Valley Power Committee v. Pa. PUC, 563 A.2d 557 (Pa. Cmwlth. 1989).  
The ALJ’s Initial Decision

		ALJ Jandebeur noted that the Complainant was seeking a review and refund for the years 2005 to 2010.  The ALJ determined that a review and refund for that time period was barred by the statute of limitations set forth in Section 3314 of the Code, 66 Pa. C.S. § 3314.  The ALJ observed that Ms. Williams filed the Complaint on November 18, 2014, and, therefore, the Commission was authorized to look back to November 18, 2011, or three years prior to the time Ms. Williams filed the Complaint.  The ALJ stated that, even if she used the date the Complainant filed her informal complaint with BCS, April 16, 2014, the result would be the same.  Accordingly, the ALJ found that there was no genuine issue as to a material fact and PGW was entitled to judgment as a matter of law.  As she reached a conclusion on the Motion for Summary Judgment, the ALJ ruled that the Preliminary Objections were moot.  I.D. at 4, 5.  

Exceptions and Replies 

		The Complainant excepts to the application of the statute of limitations in this case.  The Complainant avers that the legislature intended to limit a public utility’s ability to charge for overbilling mistakes over a long period of time and not to limit a consumer’s right to relief or reimbursement due to a utility’s overcharging mistake.  Exceptions at 1.  In the alternative, the Complainant states that, if the Commission finds that the statute of limitations does limit a consumer’s right to relief, then the statute of limitations should cover the entire period during which overpayment occurred.  The Complainant contends that PGW was aware of its billing error and should be held responsible for correcting the Complainant’s overpayment for gas service in a fair manner.  Id. at 2.

		In its Replies to Exceptions, PGW argues that the Complainant’s Exceptions fail to demonstrate that the Initial Decision is unsupported by substantial evidence and mischaracterize the nature of the Code’s statute of limitations in many ways.  PGW states that the statute of limitations is legislatively mandated as it is codified in Section 3314 of the Code.  PGW also avers that the statute of limitations applies only to those seeking to bring an “action for recovery of penalties or forfeitures, or any prosecution,” not to the respondent utilities in such matters.  R. Exc. at 2.                            

Disposition

Based on our review of the pleadings and the applicable law, we find that the ALJ properly granted the Motion for Summary Judgment.  Viewing the record in the light most favorable to the Complainant, the relief the Complainant is seeking in her Complaint falls outside of the statute of limitations period set forth in the Code.  Section 3314(a) expressly provides that “no prosecutions on account of any matter or thing mentioned in this part shall be maintained unless brought within three years from the date at which the liability therefor arose, except as otherwise provided in [the Code].”  The Complainant’s allegations regarding PGW’s actions from approximately 2005 through 2010, including the manner in which the Company’s customer service representatives handled the Complainant’s inquiries and disputes regarding payment under the CRP, are time-barred by the three-year statute of limitations in Section 3314(a) of the Code.  In this case, the date on which PGW’s liabilities arose, based on the Complainant’s allegations, was March 22, 2010.  This date is more than three years prior to the filing of the Complainant’s informal complaint with BCS on April 16, 2014.[footnoteRef:4]  Accordingly, we agree with the ALJ that a review and refund for the time period from 2005 to 2010 was barred by the statute of limitations.   [4: 	 	The filing of an informal complaint tolls the statute of limitations and, therefore, April 16, 2014, is the appropriate date from which to measure the statute of limitations time frame in this case.  Duquesne Light Co. v. Pa. PUC, 611 A.2d 370 (Pa. Cmwlth. 1992).  The statute of limitations may also be tolled by the doctrine of equitable estoppel, Ely v. Pennsylvania American Water Co., Docket No. C-20055616 (Order entered July 10, 2006); however, that doctrine does not appear to apply under the circumstances in this case.     ] 


Additionally, because the Complainant is seeking a refund from PGW, we may apply the four-year statute of limitations period in Section 1312 of the Code, which applies to refunds of rates paid by a customer to a public utility.[footnoteRef:5]  The Commission has previously directed refunds to complainants for excessive bills paid, stemming back four years prior to the filing of an informal or formal complaint.  See, Enoch Jerome v. PECO Energy Company, Docket No. F-2010-2196584 (Order entered July 19, 2012); Deborah Anderson v. PECO Energy Company, Docket No. F-2008-2033574 (Order entered April 30, 2009).  In applying Section 1312 to the facts in this case, we cannot provide the Complainant with a refund for the time period prior to April 16, 2010, four years prior to the filing of the informal complaint.  As PGW indicated in its Answer to the Complaint, PGW has already cancelled the Complainant’s CRP bills back to April 16, 2010, and billed the Complainant’s account for actual usage through March 19, 2014.  Answer at 2.     [5: 		Section 1312(a) of the Code, 66 Pa. C.S. § 1312(a), provides the following:  

If, in any proceeding involving rates, the commission shall determine that any rate received by a public utility was unjust or unreasonable, or was in violation of any regulation or order of the commission, or was in excess of the applicable rate contained in an existing and effective tariff of such public utility, the commission shall have the power and authority to make an order requiring the public utility to refund the amount of any excess paid by any patron, in consequence of such unlawful collection, within four years prior to the date of the filing of the complaint, together with interest at the legal rate from the date of each such excessive payment. ] 


Moreover, we cannot waive the statute of limitations periods set forth in the Code or make a determination that these time periods do not apply to the Complainant in this case.  As a creature of legislation, this Commission has only the authority the legislature has granted to us in the Code.  Feingold v. Bell, 477 Pa. 1, 383 A.2d 791 (1977).  We have previously determined that Section 1312(a) limits the Commission’s authority to order refunds for a time period prior to the applicable four-year time frame.  Charles Souders v. PECO Energy Company, Docket No. C-2008-2053281 (Order entered April 30, 2009).  

   For these reasons, we find that the ALJ’s granting of PGW’s Motion for Summary Judgment was correct, even though Ms. Williams is a pro se Complainant.  In Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993), we held that, in the normal course, we would not dismiss a pro se complaint without first providing a hearing during which the pro se complainant could further explain his or her position and the factual basis for the complaint.  The concern was expressed that, in general, pro se complainants may find it difficult to navigate through pre-hearing motions and should be given the chance to orally describe their basic issue and supporting facts.  Nevertheless, in this case, we conclude that a hearing would not enable the Complainant to better explain her position or provide additional facts that would alter the conclusion that the relief the Complainant is seeking is barred by the statute of limitations in the Code.      

Conclusion

For the reasons discussed herein, we shall:  (1) deny the Complainant’s Exceptions; (2) adopt the ALJ’s Initial Decision; and (3) dismiss the Complaint, all consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1.	That the Exceptions filed by Valerie J. Williams on May 11, 2015, are denied.

2.	That the Initial Decision of Administrative Law Judge Ember S. Jandebeur, issued on April 20, 2015, is adopted.
3.	That the Motion for Summary Judgment filed by Philadelphia Gas Works on December 29, 2014, is granted.

		4.	That the Formal Complaint filed by Valerie J. Williams on November 18, 2014, is dismissed.

		5.	That the proceeding at Docket No. F-2014-2456937 is marked closed.
[image: ]
							BY THE COMMISSION,							

[bookmark: _GoBack]							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED:  September 17, 2015

ORDER ENTERED:  September 17, 2015
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