BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Commonwealth of Pennsylvania, et al.		:
							:
	v.						:		C-2014-2427657
							:
IDT Energy, Inc.					:



ORDER
DENYING MOTION TO STIRKE


On June 20, 2014, the Commonwealth of Pennsylvania, by Attorney General Kathleen G. Kane, through the Bureau of Consumer Protection (OAG), and Tanya J. McCloskey, Acting Consumer Advocate (OCA) (collectively referred to as “the Joint Complainants”) filed with the Pennsylvania Public Utility Commission (Commission) a formal Complaint against IDT Energy, Inc. (IDT or “the Company”), at Docket Number C-2014-2427657.  The Joint Complainants averred that they had received numerous contacts and complaints from consumers related to variable rates charged by IDT, including approximately 47 formal complaints filed by consumers at the Commission.  As a result, the Joint Complainants averred seven separate counts against IDT, including, but not limited to, making misleading and deceptive promises of savings, slamming, lack of good faith handling of complaints and failing to provide accurate pricing information.  The Joint Complainants made several requests for relief, including providing restitution and prohibiting deceptive practices in the future.

On July 10, 2014, IDT filed an Answer and New Matter in response to the Complaint.  In its Answer, IDT admitted or denied the various averments made by the Joint Complainants.  In particular, IDT specifically denied that its employees, agents and/or representatives have engaged or continue to engage in activities that are fraudulent, deceptive or in violation of the Commission’s regulations and orders or the Unfair Trade Practices/Consumer Protection Law.  In its New Matter, IDT averred, among other things, that customers received high bills in January and February of 2014 because of volatility in the wholesale energy market resulting from the very cold weather that resulted in record breaking use of natural gas and electricity.  IDT provided additional averments and concluded by requesting that the Complaint be dismissed with prejudice.

Subsequently, the procedural history of this Complaint has been quite extensive.  Various pleadings have been filed, including Preliminary Objections and Answers to Preliminary Objections.  On August 20, 2014, an Order Granting in Part and Denying in Part Preliminary Objections was issued striking one Count in its entirety and one Count in part.  Additionally, two Petitions for Interlocutory Review of Material Question were filed with the Commission, one of which was answered via Order entered December 18, 2014, and the procedural schedule has been modified multiple times.  Testimony of over 100 consumer witnesses was admitted into the record of this proceeding either subject to cross examination and timely motions or via stipulation during a hearing held February 17-20, 2015.  The Joint Complainants pre-served written direct testimony of various expert witnesses.

Notably, on August 4, 2015, a Joint Petition for Settlement was filed by IDT, the Joint Complainants and the Office of Small Business Advocate, an intervenor in this case.  In response to the Settlement, Anthony Ferrare, a consumer intervenor in this case, filed an Amicus Curiae brief opposing the settlement.  On September 8, 2015, both IDT and the Joint Complainants each filed a Brief in Reply to Mr. Ferrare’s Amicus Curiae brief.  

In addition, however, IDT also filed on September 8, 2015 a Motion to Strike Portions of Mr. Ferrare’s Amicus Curiae brief seeking, as discussed further below, to have stricken portions of Mr. Ferrare’s brief that include hearsay and non-record evidence.  In its Motion, IDT stated that “Mr. Ferrare’s brief contains several references to testimony that are not clearly part of the record and to the conclusions of individuals other than himself who did not submit any qualifications or sworn testimony and who were not subject to cross examination.”  IDT argued “these statements referenced by Mr. Ferrare in his brief are clearly not in the record in this proceeding, and thus cannot be considered in evaluating the Settlement.”  

IDT identified four sections of Mr. Ferrare’s brief it contends “contain improper, extra-record references and should be stricken.”  Those sections generally include arguments Mr. Ferrare made regarding the number of customers affected by IDT’s actions that are the subject of the Complaint and the amounts those customers were allegedly overcharged and subsequently refunded during the months at issue in the Complaint.  Mr. Ferrare cites to the Joint Complainants pre-served written direct testimony of its expert witnesses as the source of this information.  IDT argued in its Motion that these sections of the brief should be stricken because that pre-served written direct testimony was never admitted into the record and is not included in the additional evidence the settling parties seek to have admitted into the record in support of the settlement.  IDT also argued that this testimony constitutes hearsay and was not subject to cross-examination.  

Similarly, IDT also seeks to have stricken statements and conclusions made by Mr. Ferrare’s expert witness who, according to Mr. Ferrare’s brief, “largely agrees with the opinions offered by the OCA’s experts.”  IDT again argues in its Motion to Strike that this section of Mr. Ferrare’s brief should be stricken because it is hearsay and not based on record evidence that was subject to cross-examination.

With regard to all of the sections of Mr. Ferrare’s brief IDT seeks to have stricken, IDT argued that the record in this case is limited to the Joint Stipulation of Facts filed with the settlement, the consumer testimony and related materials admitted into the record during the February, 2015 hearing and the additional consumer testimony and accompanying exhibits the settling parties moved for admission at the time the settlement was filed.  IDT argued that the Commission’s regulations require that briefs rely solely on the record and that Mr. Ferrare’s attempts to introduce additional statements into evidence via his brief are improper and must be rejected.  IDT also argued that all of the statements are hearsay and inclusion of these statements is prejudicial to IDT because the Company was not afforded the opportunity to respond to the statements.  IDT concludes that these sections of Mr. Ferrare’s brief must be stricken.

On September 15, 2015, Mr. Ferrare, through counsel, filed an Answer to IDT’s Motion to Strike.  In response to IDT’s Motion, Mr. Ferrare admitted or denied the various averments made by IDT in its Motion.  In particular, Mr. Ferrare, among other things, denied that the record in this case is limited to the settlement, Stipulation of Facts and consumer testimony, as IDT claims.  Mr. Ferrare argued that IDT lacks the authority to make the determination as to what is or is not part of the record and that “it is bewildering to imagine how the very testimony referred to in the Joint Petition for Approval of Settlement which was relied upon by the Joint Complainants in reaching the settlement, could somehow be unavailable to Intervenor Ferrare to rely upon in Objecting to said Proposed Settlement.”  Mr. Ferrare responded to IDT’s argument that he refers to testimony that is not part of the record by noting that what he cited to in his brief is identified as the Joint Complainants’ expert “testimony” that he was provided as part of this proceeding.  Mr. Ferrare also denied that the statements that are the subject of IDT’s Motion are inadmissible hearsay and argued that “simply because the information cited by Intervenor Ferrare is damaging to Defendant IDT Energy, Inc. does not make it improper or extra-record.”

IDT’s Motion to Strike will be denied.  Mr. Ferrare’s arguments will be afforded the appropriate weight when addressing the settlement, and his opposition to the settlement, consistent with the discussion below.

To begin, we note that Mr. Ferrare’s arguments fail to consider the difference between record evidence and pre-served testimony.  Section 5.412 of the Commission’s regulations governs written testimony.  This section provides, among other things, that “use of written testimony in Commission proceedings is encouraged, especially in connection with the testimony of expert witnesses.”  52 Pa.Code § 5.412(a).  The Commission’s rules further provide that “written testimony is subject to the same rules of admissibility and cross-examination of the sponsoring witness as if it were presented orally in the usual manner.”  52 Pa.Code § 5.412(c).  However, evidence is not a part of the record until a party moves for its admission.  Section 5.402(a) states:  “a party shall move the admission of evidence into the record upon presentation of the sponsoring witness, and after opportunity for other parties to examine the witness.”  52 Pa.Code § 5.402(a).  

As a result, in this case, the Joint Complainants pre-served written direct testimony of its expert witnesses but such evidence was never moved in to the record of this proceeding.  Nor did the settling parties move for the admission of the pre-served expert testimony as part of the settlement, as it did with other pre-served testimony.  The fact that the testimony relied upon by Mr. Ferrare in his Amicus Curiae brief is entitled “Testimony” and was provided to Mr. Ferrare as part of this proceeding, does not mean, as Mr. Ferrare argued, that those documents are record evidence.  The record in this case is currently limited to the testimony of the consumer witnesses that was admitted during the hearing in February, 2015, along with related exhibits, as well as the additional consumer testimony and related documents that the settling parties have moved for admission into the record, if the motion for their admission is granted.  IDT is correct that the testimony relied upon by Mr. Ferrare is not record evidence and Mr. Ferrare has not sought its admission into the record.

Despite these deficiencies in Mr. Ferrare’s arguments, however, we nonetheless determine to deny IDT’s Motion to Strike and will afford Mr. Ferrare’s arguments raised in his Amicus Curiae brief the appropriate weight when addressing the settlement.

In denying IDT’s Motion to Strike, we recognize that Section 5.483(a) of the Commission’s regulations provides Presiding Officers the authority to regulate the course of the proceeding.  52 Pa.Code § 5.483(a).  The Commission’s regulations provide presiding officers with “all necessary authority to control the receipt of evidence.”  52 Pa.Code § 5.403(a).  Furthermore, Section 1.2 also provides that the Commission’s rules shall be “liberally construed to secure the just, speedy and inexpensive determination of every action or proceeding.”  52 Pa.Code § 1.2(a).  We granted Mr. Ferrare’s petition to intervene into this proceeding so that his arguments would be heard.  Mr. Ferrare has provided his argument through his Amicus Curiae brief and we are not inclined at this time to strike the main portions of Mr. Ferrare’s arguments, regardless of the technical deficiencies associated with those arguments.  We consider this a case of public importance given the tremendous outcry from consumers during the winter of 2014 when prolonged extreme cold weather caused thousands of customers receiving variable rate service to complain to the Commission, General Assembly and others about high bills.  This is particularly true in light of the policy of the Commonwealth to promote the competitive provision of electric generation service.  For these reasons, Mr. Ferrare’s arguments should be heard.

We note, as well, that, although IDT has not had a chance to cross-examine Mr. Ferrare or the witness he relies on in his brief, or present evidence in response to Mr. Ferrare, IDT did have an opportunity to respond to Mr. Ferrare’s Amicus Curiae brief, which it did on September 8, 2015.  IDT’s argument that it has not had a chance to respond to Mr. Ferrare’s arguments is without merit.  Furthermore, IDT could have requested the opportunity to respond to Mr. Ferrare’s arguments in further detail, beyond the response it made in its Brief in Reply to Mr. Ferrare’s Amicus Curiae brief, had it so desired.  This could have included the right to conduct discovery, provide responsive testimony and cross-examine Mr. Ferrare and his witness.  IDT chose not to request those opportunities but, instead, sought to have portions of Mr. Ferrare’s brief stricken.  The more appropriate course is not to strike the brief but to allow a more comprehensive response, if IDT wanted to provide additional argument beyond what it provided in its Brief in Reply, and then afford the merits of Mr. Ferrare’s arguments the appropriate weight when disposing of the settlement.  

As a result, we have determined to deny IDT’s Motion to Strike and allow Mr. Ferrare to be heard.  The merits of Mr. Ferrare’s arguments will be addressed in the impending Initial Decision regarding the settlement filed on August 4, 2015.
ORDER


THEREFORE,

IT IS ORDERED:

1. That the Motion to Strike Portions of the Amicus Curiae Brief of Anthony Ferrare filed by IDT Energy, Inc. on September 8, 2015 at Docket Number C-2014-2427657 is hereby denied.  


Date: September 21, 2015									
							Elizabeth H. Barnes
							Administrative Law Judge


												
							Joel H. Cheskis 
							Administrative Law Judge
7

C-2014-2427657 - ATTORNEY GENERAL PA & OFFICE OF CONSUMER ADVOCATE v. IDT ENERGY INC




REVISED  04/17/15

JOHN M ABEL ESQUIRE
MARGARITA TULMAN ESQUIRE
PA OFFICE OF ATTORNEY GENERAL
BUREAU OF CONSUMER PROTECTION
15TH FL STRAWBERRY SQUARE
HARRISBURG PA  17120

CANDIS A TUNILO ESQUIRE
KRISTINE E ROBINSON ESQUIRE
OFFICE OF CONSUMER ADVOCATE
5TH FLOOR FORUM PLACE
555 WALNUT STREET
HARRISBURG PA  17101-1923

SHARON WEBB ESQUIRE
OFFICE OF SMALL BUSINESS ADVOCATE
SUITE 202
300 NORTH SECOND STREET
HARRISBURG PA  17101

WAYNE STOUGHTON ESQUIRE
IDT ENERGY INC
20 WEST THIRD STREET SUITE 10
JAMESTOWN NY  14702-0400

WAYNE T SCOTT ESQUIRE
MICHAEL SWINDLER ESQUIRE
STEPHANIE WIMER ESQUIRE
KOURTNEY MYERS ESQUIRE
PA PUC LAW BUREAU BI&E
PO BOX 3265
HARRISBURG PA  17105-3265
Accepts eService

MICHAEL A GRUIN ESQUIRE
17 NORTH 2ND STREET 16TH FLOOR
HARRISBURG PA  17101
Accepts eService

JONATHAN SHUB ESQUIRE
KOHN SWIFT & GRAF PC
ONE SOUTH BROAD STREET SUITE 2100
PHILADELPHIA PA  19107

[bookmark: _GoBack]

TROY M FREDERICK ESQUIRE
MARCUS & MACK PC
57 SOUTH SIXTH STREET
INDIANA PA 15701
Accepts eService

SCOTT ALAN GEORGE ESQUIRE
SEEGER WEISS LLP
1515 MARKET STREET SUITE 1380
PHILADELPHIA PA  19102
Accepts eService



