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OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Reconsideration (Petition) filed by PP&L Industrial Customer Alliance (PPLICA) on April 24, 2015, seeking reconsideration of our Opinion and Order entered April 9, 2015 (April 2015 Order), relative to the above-captioned proceedings.[footnoteRef:1]  PPL Electric Utilities Corporation (PPL) filed an Answer to the Petition (Answer) on May 4, 2015.  For the reasons stated, infra, we shall deny the Petition. [1:  	On April 27, 2015, the Commission issued a Secretarial Letter acknowledging receipt of PPLICA’s Petition but alerting it to the fact that no verification or affidavit was attached to the Petition.  As such, the Petition could not be accepted for filing by the Commission.  The Secretarial Letter provided PPLICA fifteen days to submit the required verification.  On April 28, 2015, PPLICA filed a Verification.  In the cover letter to the Verification, PPLICA averred that its Petition addresses exclusively legal matters and cited to record facts and legal authority.  Accordingly, PPLICA deemed that a Verification was not necessary pursuant to 52 Pa. Code § 1.36(a).  PPLICA submitted that it filed a Verification out of an abundance of caution. ] 


[bookmark: _Toc415316181]History of the Proceeding

On February 14, 2012, Governor Corbett signed into law Act 11 of 2012, (Act 11), which amended Chapters 3, 13 and 33 of the Public Utility Code (Code),  66 Pa. C.S. § 101, et seq.  Act 11, inter alia, provides jurisdictional water and wastewater utilities, electric distribution companies (EDCs), natural gas distribution companies (NGDCs) and city natural gas distribution operations with the ability to implement a distribution system improvement charge (DSIC).  Through a DSIC, utilities may recover reasonable and prudent costs incurred to repair, improve, or replace certain eligible distribution property that is part of the utility’s distribution system.  The eligible property for the DSIC is defined in 66 Pa. C.S. § 1351.  Act 11 states that, as a precondition to the implementation of a DSIC, a utility must file a long-term infrastructure improvement plan (LTIIP) with the Commission.  66 Pa. C.S. § 1352.  On August 2, 2012, the Commission entered its Order in Implementation of Act 11 of 2012, Docket No. M‑2012‑2293611 (Final Implementation Order), which established procedures and guidelines necessary to implement Act 11 and included a Model Tariff for DSIC filings (Model Tariff).

On September 18, 2012, PPL filed its LTIIP with the Commission at Docket No. P-2012-2325034 (PPL LTIIP), pursuant to Section 1352 of the Code, 66 Pa. C.S. § 1352.  PPL LTIIP was approved by the Commission on January 10, 2013.

On January 15, 2013, PPL filed a Petition for Approval of a Distribution System Improvement Charge (DSIC Petition), which included a proposed Supplement No. 127 to Electric – Pa. P.U.C. No. 201 (Supplement No. 127) to introduce a DSIC Rider into the Company’s tariff.[footnoteRef:2]  Supplement No. 127 had an effective date of May 1, 2013, which was later changed to an effective date of July 1, 2013.   [2:  	PPL’s DSIC Petition was also filed at Docket No. P-2012-2325034, which is the docket under which PPL filed its LTIIP.  
 ] 


On February 4, 2013, PPLICA filed a Petition to Intervene and an Answer to the DSIC Petition.  On the same day, the Office of Consumer Advocate (OCA) filed an Answer, Notice of Intervention and Formal Complaint (C-2013-2346390) and Public Statement.  On February 8, 2013, a Petition to Intervene was filed by Eric Epstein.  On March 22, 2013, the Office of Small Business Advocate (OSBA) filed an Answer, Notice of Intervention, Public Statement and Notice of Appearance.  Formal Complaints were also filed against PPL’s DSIC by the following residential customers: Alan D. Whitehouse (C‑2013‑2345750); Pamela Mosconi (C-2013-2346375); John E. Hoag (C‑2013-2345729); and James Weaver (C‑2013‑2351090).

By Opinion and Order entered May 23, 2013 (May 2013 Order), the Commission approved the Company’s DSIC Petition subject to recoupment and/or refund, pending final resolution of the following four issues:

a. Whether customers taking service under Rate Schedule LP-5 at transmission voltage rates should be included under the DSIC charge [sic];
b. If revenues associated with the Company’s Act 129 Compliance Rider (ACR), Smart Meter Rider, Universal Service Rider, Net Metering Rider, and Competitive Enhancement Rider (CER) riders [sic] in PPL’s tariff are properly included as distribution revenues;[footnoteRef:3] [3: 	Of the four riders addressed in the May 2013 Order, only the ACR and the CER were contested in this proceeding. ] 

c. Impact of Accumulated Deferred Income Taxes (ADIT) associated with DSIC investments; and
d. Calculation of state income tax component of the DSIC revenue requirement.
May 2013 Order at 20.

On June 6, 2013, PPLICA filed a Motion for Judgment on the Pleadings (PPLICA Motion).  PPLICA alleged that there was no genuine issue of material fact regarding the application of PPL’s DSIC to PPL’s Rate Schedule LP-5 customers, and that these customers should be excluded from PPL’s DSIC as a matter of law.

On June 20, 2013, PPL filed its compliance filing, as directed by the Commission in its May 2013 Order.  The Company’s DSIC rate became effective as of July 1, 2013, subject to refund.

On June 26, 2013, PPL filed an Answer to the PPLICA Motion, requesting that the Motion be denied.  PPL argued that PPLICA had not met the standards for granting judgment on the pleadings as a material fact continued to exist about the application of the DSIC to LP-5 customers.

On July 5, 2013, Administrative Law Judge (ALJ) Kandace F. Melillo issued an Order Denying Motion for Judgment on the Pleadings, with respect to the PPLICA Motion.  The ALJ concluded that PPLICA had not met the heavy burden of showing that no material factual disputes existed and that it was entitled to judgment as a matter of law.  Also, in accordance with the procedural schedule established in this case, PPL, which had filed direct testimony with the DSIC Petition, served its prepared supplemental direct, rebuttal and rejoinder testimonies and exhibits.  The OCA and PPLICA served direct and surrebuttal testimonies and exhibits.

Following an on-the–record proceeding, the Commission issued the ALJ’s Recommended Decision on August 1, 2014.[footnoteRef:4]  PPL and the OCA filed Exceptions to the Recommended Decision on August 21, 2014, and PPL and PPLICA filed Replies to Exceptions on September 2, 2014.   [4:  	A more detailed summary of the proceeding is presented in the April 2015 Order at 4-5. ] 


By the April 2015 Order, the Commission denied the Exceptions filed by the OCA, granted the Exceptions filed by PPL, and modified the ALJ’s Recommended Decision.  Specifically, we found, inter alia, that: (1) PPL was not required to include an ADIT adjustment in its DSIC calculation; (2) PPL was permitted to include the state income tax gross-up in its DSIC calculation; (3) that ACR and CER revenues shall remain in PPL’s DSIC calculation and the calculation of the DSIC cap; and (4) the DSIC not be applied to PPL’s LP-5 customers, and that these customers receive a refund of these charges, retroactive to July 1, 2013, with interest at the residential mortgage rate.  

On April 24, 2015, PPLICA filed the instant Petition requesting, inter alia, that the Commission enter an Order on Reconsideration directing PPL to exclude ACR and CER revenues from both the DSIC cap and the DSIC rate calculation.  On May 4, 2015, PPL filed its Answer requesting that the Petition be denied. 

By Order entered May 7, 2015, the Commission granted the Petition pending review of, and consideration on, the merits. 
In response to the April 2015 Order, on May 11, 2015, PPL submitted a Refund and Recoupment Plan (R&R Plan) to refund DSIC revenue collected from LP-5 customers between July 1, 2013 and June 1, 2015, and to recoup the refund amounts from all other rate classes.  PPL proposed an equal one-time bill credit of approximately $3,682 for each current LP-5 customer, excluding interest.  R&R Plan at 6.  PPL also proposed the recoupment of the refund amounts through a subsequent quarterly DSIC filing.  PPL estimated that the recoupment would increase the DSIC percentage by approximately 0.21%.  R&R Plan at 7.  On May 21, 2015, PPLICA filed Exceptions to the R&R Plan wherein it, inter alia, opposed the uniform per-customer credit for LP-5 customers and recommended that refunds be based on actual billed DSIC charges.[footnoteRef:5]  [5:  	While titled as an Exception to the R&R Plan, PPLICA’s filing is in the nature of comments or objections to a compliance filing.  PPLICA’s filing is not addressed in this Opinion and Order and will be addressed in a future Commission action.     

  ] 


Also on May 11, 2015, PPL filed Supplement No. 186 to Tariff – Electric Pa. P.U.C No. 201 (Supplement 186) to revise its DSIC to reflect that it does not apply to Rate LP-5 customers.  By Secretarial Letter issued May 29, 2015, PPL was notified that Supplement 186 is effective by operation of law. 

Discussion

Legal Standards

As an initial matter, we note that any issue not specifically discussed shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993).
The Public Utility Code (Code) establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. §§ 703(f) and (g), relating to rehearings as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.  

The standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (1982)(Duick):  

A Petition for Reconsideration, under the provisions of 
66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  

	In this regard we agree with the Court in the Pennsylvania Railroad Company case, wherein it was stated that:  

	Parties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them . . . what we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked by the Commission.  

Duick, 56 Pa. P.U.C. at 559 (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).  

Under the standards of Duick, a Petition for Reconsideration may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick, 56 Pa. P.U.C. at 559. 

PPLICA Arguments for Reconsideration

Distinction between PPLICA’s Position and the Recommended Decision

Positions of the Parties

PPLICA argues that the April 2015 Order injected a degree of confusion into the matters at issue by drawing an unfounded distinction between the relief requested by PPLICA and the findings from the Recommended Decision.  PPLICA points to the following paragraph of the April 2015 Order:
[bookmark: _Toc415316182]
As an initial matter, we note that the ALJ’s recommended disposition in this matter differs from those changes to PPL’s DSIC tariff sought by PPLICA.  PPLICA argued that the ACR and CER should be removed from the calculation of the DSIC cap.  The ALJ recommended that the DSIC rate be modified and refunds be issued.  

Petition at 5, citing April 2015 Order at 61 (emphasis in original).  PPLICA avers that contrary to the preceding observation in the April 2015 Order, the Recommended Decision merely adopted the consistent position advocated by PPLICA throughout PPL’s DSIC proceeding.  PPLICA submits that to the extent this assertion had any bearing on the Commission’s ultimate disposition of PPL’s DSIC, PPLICA requests that the Commission reconsider the April 2015 Order and enter an Order on Reconsideration directing PPL to exclude ACR and CER revenues from both the DSIC cap and rate calculation.  Petition at 5.  

PPLICA admits that its Briefs referenced inclusion of the ACR and the CER in the calculation of PPL’s DSIC cap.  PPLICA notes that the Recommended Decision concluded that the DSIC should not apply to the ACR and the CER on the bill, which would necessitate a parallel adjustment to the calculation of the DSIC cap.  Accordingly, PPLICA opines that its position that the ACR and the CER should not be included in the calculation of the DSIC cap necessitates a parallel adjustment to PPL’s DSIC rates.  Petition at 6.  

In further support of its arguments regarding the correlation between the DSIC cap and rate calculations, PPLICA submits that Section 1357 of the Code, 66 Pa. C.S. § 1357,[footnoteRef:6] requires the DSIC rate be applied in a consistent manner with the customer protections set forth in Section 1358 of the Code, 66 Pa. C.S. § 1358.  Accordingly, PPLICA avers that Section 1358, in turn, requires EDCs to calculate the 5% cap based on applicable distribution rates.[footnoteRef:7]  PPLICA concludes that PPL would be expressly prohibited from excluding the ACR or the CER from the cap calculation, but applying DSIC charges to billed ACR and CER revenues.  Petition at 6.  [6:  	Specifically, PPLICA cited to Section 1357(d)(1) of the Code, which provides, in pertinent part:  “The distribution system improvement charge shall be expressed as a percentage carried to two decimal places and shall be applied in a manner consistent with section 1358 (relating to customer protections) to each customer under the utility’s applicable rates and charges.”]  [7:  	Section 1358(a)(1) of the Code states the following:  “Except as provided under paragraph (2), the distribution system improvement charge may not exceed 5% of the amount billed to customers under the applicable rates of the wastewater utility or distribution rates of the electric distribution company, natural gas distribution company or city natural gas distribution operation.”] 


In response to PPLICA’s arguments regarding the description of its position in the April 2015 Order, PPL avers that the mere mention of PPLICA’s mistake does not constitute sufficient grounds for reconsideration for two reasons.  First, PPL states that, as noted by the Commission in footnote 5 on page 61 of the April 2015 Order, the mistake was PPLICA’s because its request for relief was inconsistent with the testimony from its own expert witness.  Second, PPL submits that, as correctly concluded by the Commission, PPLICA’s error would not have impacted the outcome of the case.  PPL explains that the exclusion of the ACR and the CER would not have impacted DSIC costs already recovered and the only result is that PPL would reach the DSIC cap much sooner than it would if PPLICA’s adjustments were rejected.  PPL opines that it is clear from the plain language in the April 2015 Order that the Commission did not rely upon PPLICA’s error in its rejection of PPLICA’s adjustment.  Answer at 3-4.

Embedded in PPLICA’s arguments regarding the Commission’s description of its position in the April 2015 Order, PPLICA avers that including the ACR and the CER in the DSIC will affect the allocation of DSIC costs to each customer and customer class.  Petition at 7.  In further support of its request for reconsideration PPLICA points to the April 2015 Order where we made the following observation regarding the impact of PPLICA’s proposal to exclude ACR and CER revenues from the DSIC calculation:

Since 66 Pa. C.S. § 1358(d)(1) provides that the DSIC shall be applied to equally to all customers classes, the impact of removing ACR and CER revenues from the DSIC calculation would be to reduce the pool of revenues over which the eligible distribution system improvement costs would be recovered (i.e. reduce the denominator in the DSIC formula).  Consequently, under PPLICA’s proposal, the DSIC rate would increase and PPL would reach the five percent DSIC cap sooner.  However, prior to reaching the cap, we note that removing the ACR and CER revenues from the DSIC rate formula would not reduce the total eligible system improvement costs that are recovered from all ratepayers on a monthly basis.

Petition at 6-7, citing April 2015 Order at 61-62 (footnote omitted). 

In its Petition, PPLICA submits that, although allowable costs will not change if ACR and CER revenues are removed, more importantly, the relative responsibility for DSIC costs recovered from each customer class will change.  PPLICA points to its Main Brief, which shows that the inclusion of ACR revenues in the DSIC calculation has a disproportionately higher effect on LP-5 customers.[footnoteRef:8]  Petition at 7, citing PPLICA M.B. at 20.   [8:  	We note that in the April 2015 Order we excluded PPL’s Rate LP-5 customers from the DSIC. ] 


PPLICA opines that the most fair and appropriate interclass allocation of distribution system cost is based on each class’s responsibility for distribution service revenues, as determined in the most recent rate case.  PPLICA states that when those investments are rolled into base rates during the next rate case, the distribution service cost allocators will determine each class’s responsibility, not the ACR or the CER allocators.  Consistent with its interpretation of Sections 1357(d)(1) and 1358(a) of the Code, supra, PPLICA avers that the explicit statutory language requiring EDCs to apply the DSIC to the same distribution rates in the calculation of the DSIC cap only codifies what cost causation principals would implicitly require.  Petition at 7, citing Lloyd v. Pa. PUC, 904 A.2d 1010, 1020 (Pa. Cmwlth. 2006) (Lloyd).  PPLICA submits that EDCs already have an obligation to design rates consistent with cost causation principals.  Petition at 7. 

PPLICA argues that a finding that the revenues applied to calculate the DSIC cap could differ from billed revenues subject to the DSIC would contradict the Commission’s longstanding support for cost-based rates.  PPLICA states that to the extent that the Commission based its ultimate determination upon the perceived distinction between the impact of excluding ACR and CER revenues “from rate of the cap,” PPLICA requests that the Commission reconsider the findings from the April 2015 Order.  Petition at 7. 

In response, PPL explains that PPLICA makes an argument that appears to be based on class cost allocation principles that would be presented in a base rate proceeding.  Pointing to Section 1358(d)(1) of the Code, PPL opines that it is quite clear that the General Assembly intended for the DSIC to depart from traditional cost allocation methodology by allocating costs equally to all rate classes.  PPL argues that as a result, this reasoning is insufficient to show that the Commission’s rates are unjust and unreasonable and should be rejected.  Answer at 8-9. 

PPL submits that PPLICA’s argument that revenues applied to calculate the DSIC cap should not differ from billed revenues subject to the DSIC is irrelevant, as the Commission did not make such a finding in the April 2015 Order, and no party proposed it in prior pleadings.  PPL also opines that PPLICA’s reference to Lloyd is irrelevant to this proceeding, as that case addressed ratemaking in the context of a base rate proceeding under Section 1308(d) of the Code, 66 Pa. C.S. § 1308, and such analysis is not applicable to a limited surcharge established by the General Assembly through statute.  

Disposition

In reaching our disposition in the April 2015 Order regarding the inclusion of ACR and CER revenues in the applicable distribution service revenue, we did not rely on, or even raise a distinction between the DSIC rate calculation and the determination of the 5% DSIC cap.  See April 2015 Order at 61-63.  Accordingly, our observations regarding the distinction between PPLICA’s position on the calculation of the DSIC cap and the ALJ’s recommendation in the April 2015 Order cited by PPLICA, supra, had no bearing on our disposition of the issue, and therefore, do not warrant reconsideration of our disposition.  Moreover, in our April 2015 Order, we concluded that the ACR and CER revenues shall remain in both “PPL’s DSIC calculation and the calculation of the DSIC cap.”  April 2015 Order at 67.  Therefore, because the ACR and CER revenues were applied consistently to both the DSIC rate and cap, PPLICA’s arguments in its Petition regarding the correlation between the DSIC cap and rate calculations, supra, are moot and also do not support the reconsideration of our disposition. 

In addressing the inclusion of the ACR and CER revenues in the DSIC in our April 2015 Order, we discussed in significant detail, inter alia, PPLICA’s arguments regarding interclass allocation of distribution system costs and the need to apply cost-causation principals to the calculation of the DSIC.  This discussion included the positions of both PPLICA and PPL, the ALJ’s recommendation to exclude the ACR and the CER from the DSIC calculation, PPL’s Exceptions and PPLICA’s Replies to Exceptions.  Upon further review of our April 2015 Order and the record of this proceeding, we find that, consistent with the standards set forth in Duick, supra, PPLICA’s Petition does not raise any new and novel arguments not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Consequently, we find that PPLICA’s arguments in its Petition regarding interclass allocation of distribution system costs and the need to apply cost-causation principals to the DSIC calculation  do not warrant reconsideration of the April 2015 Order.  

Statutory Construction

1. Positions of the Parties

PPLICA argues that in reaching the disposition on the inclusion of ACR and CER revenues in PPL’s DSIC, the Commission overlooked or failed to consider the principals of statutory construction requiring the Commission to interpret unambiguous language in accordance with its plain meaning and to interpret any ambiguous language consistent with the intent of the Legislature.  PPLICA contends that the unambiguous language in Sections 1357(d)(1) and 1358(a) of the Code merit reconsideration of the Commission’s decision to include ACR and CER revenues in the DSIC cap and rate calculations.  PPLICA avers that accepting, arguendo, that the statutory language is ambiguous, the documented legislative intent to limit DSIC charges to customers favors reconsideration of the April 2015 Order’s treatment of ACR and CER revenue.  PPLICA opines that both the plain language of the statute and legislative intent must take priority over any policy interests of maximizing revenues available for infrastructural improvements to PPL’s distribution system.  Petition at 8. 

PPLICA submits that, as explained in its briefs, the term “distribution rates” is not an ambiguous term.  PPLICA argues that it can only mean rates charged for distribution services, not any non-distribution unbundled charge assessed by the EDC as alleged by the April 2015 Order.  PPLICA states that to reach any other conclusion would necessitate the inclusion of clearly unrelated riders in the DSIC calculation, such as PPL’s Generation Supply Charges or Transmission Service Charge.  Petition at 10.

PPLICA also addresses the Legislature’s exclusion of fire protection and state tax adjustment surcharge revenue from the DSIC calculation set forth in Sections 1357(d)(1) and (2) of the Code.  PPLICA avers that such explicit restrictions did not bar further exclusion by the Commission.  PPLICA points to Section 1358(c) of the Code which states: “[e]xcept as otherwise expressly provided under this subchapter, nothing under this subchapter shall be construed as limiting ratemaking authority of the Commission.”  Petition at 9, quoting 66 Pa. C.S. § 1358(c). 

PPLICA states that in the event that the Commission determines that the statute is ambiguous as to the inclusion of ACR and CER revenues in the DSIC, a review of comments from the General Assembly reinforces the necessity to exclude ACR and CER revenues from the DSIC calculation.  PPLICA notes that State Senator Lisa Boscola emphasized the dual purpose of the DSIC, stating that “this legislation strikes a balance, a balance that enables our utilities to rebuild our aging infrastructure at an accelerated pace while protecting our ratepayers from massive charges.”  Petition at 10, citing 6 Leg. Journal HB 1294, 196th.  

PPLICA submits that State Senator Robert Tomlinson further described the relationship between distribution rates and the DSIC cap as follows:

We did not just want to let this go off without the PUC being involved, so we added several changes to this.  One is we added a cap, a 5-percent cap that you could go back and get up to a 7.5-percent cap, but that cap is of the distribution charges to the utility, not the total bill, but whatever it takes that utility to distribute that gas or electricity or to send that pipe out for wastewater. 

Petition at 10-11, citing 6 Leg. Journal HB 1294, 196th .  PPLICA avers that Senator Tomlinson’s comments mirror its position that the General Assembly’s use of the term “distribution revenues” was intended to denote the cost of distribution service rather than the creation of a mechanism that allows EDCs to calculate a DSIC based on any charge appearing on a customer’s distribution bill.  Petition at 11. 

PPLICA opines that the extensive customer protections set forth in Section 1358 of the Code indicate that the DSIC was meant to be a very limited tool designed to address regulatory lag for utilities and preserve base rate cases as the primary funding process for infrastructural improvements.  PPLICA states that this intent was articulated by State Senator Mary Jo White as follows:

My big concern with this bill that gave me major heartburn was that I wanted to be sure that when the consumer is paying an extra little fee on their bill every month, what they are getting is over and above what the utility is supposed to be doing anyway.

* * * *

Also, I think it is important to note that this is not replacing rate cases.  Rate cases will still go on, and the beauty of a rate case, it may be cumbersome, it may take time, but it looks at the entire universe of a utility’s financial picture, and that is part of the obligation of our PUC.  These are regulated utilities.  They have a guaranteed rate of return, and in exchange, they submit to a complete review of their business operations periodically.  

Petition at 12, citing 6 Leg. Journal HB 1294, 196th .  

PPLICA avers that while including ACR and CER revenues would increase the funds available for expenditure through the DSIC, the statutory language limiting the DSIC revenues to distribution rates anticipated that the DSIC expenditures would not encompass all revenues billed to distribution customers, but only those billed for distribution services.  PPLICA notes that the April 2015 Order expressed concern that excluding ACR and CER revenues from the DSIC could result in further litigation, delay infrastructural improvements or force PPL to Petition for a higher DSIC cap.  Petition at 12, citing April 2015 Order at 62.  PPLICA opines that the extensive consumer protections set forth in Section 1358 of the Code indicate that the DSIC was meant to be a very limited tool designed to address regulatory lag for EDCs and to preserve base rate cases as the primary funding process for infrastructure improvements.  PPLICA argues that concerns for maximizing the amount of investment available for DSIC expenditures should not take precedent over the appropriate application of the customer protections established by the General Assembly.  Petition at 12-13.

In response, PPL argues that PPLICA’s claim that the Commission failed to consider the plain language of Act 11 and the intent of the General Assembly is clearly erroneous.  PPL notes that throughout this proceeding, PPLICA has maintained that the Commission has the authority to determine which riders should be included in the DSIC calculation.  PPL Answer at 4, citing, e.g., Petition at 9.  PPL avers that in the April 2015 Order, the Commission looked specifically at the language of the statute, the intent of the General Assembly, and the facts presented by the parties as to these riders, and concluded that PPLICA’s adjustment to exclude the ACR and the CER should be rejected.  PPL opines that PPLICA’s assertion that the Commission did not consider the statutory language and the intent of the General Assembly is plainly incorrect and should be rejected.  Answer at 4. 

PPL submits that PPLICA misidentifies the issue before the Commission, which is whether the ACR and the CER are distribution rates.  PPL reasons that if the ACR and the CER are distribution rates, then they are included in the calculation of revenues in the DSIC based on the plain language of the statute.  PPL points to Section 1358(a)(1) of the Code which provides in pertinent part that:  “the distribution system improvement charge may not exceed 5% of the amount billed to customers under the ... distribution rates of the electric distribution company... .”  Answer at 4.  PPL also points to the statutory definition of a “rate” which includes:  “every individual, or joint fare, toll, charge, rental or other compensation whatsoever of any public utility....”  Answer at 5, citing 66 Pa. C.S. § 102.  PPL explains that it charges three types of Section 102 rates: generation, transmission, and distribution rates.  PPL states that the ACR and the CER are non-bypassable riders that all customers who receive distribution service from PPL  must pay.  PPL also states that distribution rates cannot be avoided through shopping, unlike generation and transmission rates.  PPL concludes that the ACR and the CER are a component of its distribution rates and distribution rates produce distribution revenues, which is the relevant inquiry in this proceeding.  Answer at 5. 

PPL opines that it would not incur the costs recovered in both the ACR and the CER but for its role as a provider of distribution services.  PPL explains that the ACR recovers costs associated with Act 129, which requires large EDCs to file energy conservation plans with the Commission designed to achieve specified demand and energy reduction targets.  PPL notes that cost recovery for Act 129 is guaranteed through the ACR.  PPL also explains that the programs funded through the CER are targeted at distribution customers, and the costs are related to educating customers.  PPL submits that, if these costs were not recovered through riders, they would be included and recovered in the Company’s Section 1308 distribution rates where the revenues would not be accounted for any differently than other base distribution revenues.  Answer at 5, citing PPL St. 3-R at 9-10.  Therefore, PPL concludes that PPLICA’s narrow definition of distribution revenues does not comport with the definition of a rate under Section 102 of the Code, 66 Pa. C.S. § 102, or with the fact that all distribution customers of PPL pay the ACR and the CER on a nonbypassable basis.  Answer at 6. 

PPL recommends that PPLICA’s reliance on excerpts from the Legislative Journal, for the first time in its Petition for Reconsideration, should be rejected.  PPL explains that PPLICA cites these references for the first time in its Petition, despite PPL’s inclusion of excerpts from the Legislative Journal as exhibits submitted with its rebuttal testimony during the evidentiary phase in this proceeding.  Answer at 11.  PPL notes that PPLICA’s cites to the Legislative Journal were clearly available to PPLICA at prior stages in this proceeding.  Id. at 7.  PPL opines that PPLICA’s use of the Legislative Journal excerpts is untimely, and they should be rejected for that reason alone.  Id. at 11, citing Smith v. Pa. PUC, 192 Pa. Super. 424, 431, 162 A.2d 80, 84 ( 1960); Application of Pa. Elec. Co. for Approval to Locate and Construct the Bedford North-Osterburg East 115 kv HV Transmission Line Project Situated in Bedford and E. St. Clair Twps., Bedford Cnty., Pa., 2013 Pa. PUC LEXIS 418, *4-5 (2013); Pa. PUC v. Duquesne Light Co., 1981 Pa. PUC LEXIS 49, *3 (1981). 

PPL also argues that PPLICA’s underlying argument is neither new nor novel because PPLICA compares the statements of Senator Tomlinson to a quote on the same subject from its own witness’ prepared testimony.  Answer at 11, citing Petition at 23.  PPL submits that this comparison shows that PPLICA already presented this issue to the Commission, and should not be given a second opportunity to raise the same argument in a slightly altered context when it was fully capable of providing these excerpts as exhibits during the evidentiary phase of this proceeding.  Answer at 11. 

PPL also submits that the excerpts from the statements of the State Senators do not provide new information on the issue that was before the Commission.  PPL explains that Senator Boscola’s comments call for a balance between utility and customer interests, and Senator Tomlinson’s statement supports the inclusion of only those costs necessary to provide distribution service to customers.  PPL opines that the Commission clearly considered the appropriate balance between encouraging accelerated infrastructure repair and replacement and the cost to customers, and determined that exclusion of the ACR and the CER would not strike the appropriate balance and would impede utilities from undertaking the accelerated repairs sought by Act ll.  Answer at 12.

Disposition

We disagree with PPLICA that in reaching our conclusion in the April 2015 Order that ACR and CER revenues should be included in the distribution revenue utilized in the DSIC calculation, we overlooked or failed to consider the principals of statutory construction requiring the Commission to interpret unambiguous language in accordance with its plain meaning.  Our April 2015 Order clearly addresses the statutory construction arguments presented by PPL and PPLICA and disposed of by the ALJ in the Recommended Decision.  See, e.g., April 2015 Order at 53-55.  However, to the extent that our April 2015 Order potentially creates any uncertainty over our interpretation of the statute, we shall grant reconsideration for the limited purpose of clarifying that we do not find any ambiguity in the statute with regard to the application of the ACR and the CER in the DSIC calculation.

Section 1357(d)(1) of the Code requires that the DSIC be applied in a manner consistent with the consumer protections set forth in Section 1358.  Section 1358(a) of the Code states in pertinent part that the DSIC “may not exceed 5% of the amount billed to customers under the applicable rates of the wastewater utility or distribution rates of the electric distribution company, natural gas distribution company or city natural gas distribution operation.”  66 Pa. C.S. § 1358(a)(1) (emphasis added).  Section 1358(c) of the Code provides that “[e]xcept as otherwise expressly provided under this subchapter, nothing under this subchapter shall be construed as limiting the existing ratemaking authority of the commission” or “indicating that the existing authority of the commission over rate structure or design is limited.”  66 Pa. C.S. 
§ 1358(c).  Accordingly, we find that the amount billed to customers under applicable distribution rates, as delineated in the statute, includes the ACR and the CER which are included in customers’ distribution bills under Commission-approved rates.

Additionally, Section1358(d) of the Code requires that this Commission, by Regulation or Order, “shall prescribe the specific procedures to be followed to approve a [DSIC].”  Following working group meetings with stakeholders, a Tentative Implementation Order, and a comprehensive review of the comments on the Tentative Implementation Order, we issued the Final Implementation Order, which included a model tariff for utilities.  The model tariff delineates that the DSIC “will be applied to the total amount billed each customer for distribution service” and that the DSIC “is capped at 5.0% of the amount billed to customers for distribution service (including all applicable clauses and riders).”  We conclude that there is nothing in the record of this proceeding or PPLICA’s Petition to convince us that the Implementation Order or model tariff should be modified.

We concur with PPL that PPLICA’s reliance on excerpts from the Legislative Journal for the first time in its Petition is untimely and should be rejected.  The Commission has held that in the interest of judicial economy, the Commission will not grant exceptions or reconsideration when the party failed to raise an argument earlier in the proceeding.  See, e.g., Hess v. Pa. PUC, 107 A.3d 246, 265-266 (Pa. Cmwlth. 2014); Pa. PUC v. York Cab, Inc., Docket No. C-2010-2212946 (Order entered April 18, 2013), at 5; Generic Investigation Regarding Transportation Assessments, Docket No. I-2008-2022003 (Order entered August 26, 2008), at 8.  

Moreover, as noted, supra, PPL included excerpts from the Legislative Journal as exhibits submitted with its rebuttal testimony during the evidentiary phase in this proceeding, and legislative intent was addressed by the other Parties.  Therefore, because the Commission previously considered these exhibits and the overall legislative intent, we find that PPLICA’s arguments regarding legislative intent in its Petition are not new and novel from our perspective and are therefore rejected.  The legislative history was before us for consideration, even if PPLICA did not make these specific arguments during the proceeding.

As discussed, supra, PPLICA submits that we expressed concern in our April 2015 Order that excluding ACR and CER revenues from the DSIC could result in further litigation, delay infrastructural improvements or force PPL to petition for a higher DSIC cap.  PPLICA argues that concerns for maximizing the amount of investment available for DSIC expenditures should not take precedent over appropriate application of the customer protections established by the General Assembly.  We disagree with PPLICA’s implication that we placed these implementation concerns over our analysis of Section 1358(a)(1) of the Code in reaching our disposition.  There was no indication in our April 2015 Order that the implementation issues carried greater weight than Section 1358(a)(1) of the Code.  Accordingly, we reject PPLICA’s argument that we found that the implementation concerns should take precedent over appropriate application of the customer protections established by the General Assembly and deny its request for reconsideration on that basis.  

While our concerns over the implementation of the DSIC mechanism did not take precedent over the consumer protection provisions of the statute, these concerns are consistent with Section 1353(a) of the Code.  This Section states that this Commission may approve the establishment of a DSIC “to provide for the timely recovery of the reasonable and prudent costs incurred to repair, improve or replace eligible property in order to ensure and maintain adequate, efficient, safe, reliable and reasonable service.”  66 Pa. C.S. § 1358(a) (emphasis added).  Clearly, it would not be in the public interest to modify the DSIC mechanism in a manner that would expedite the frequency of base rate filings or accelerate the timeframe under which an EDC needs to petition the Commission to increase its DSIC cap.

[bookmark: _Toc415316194]Conclusion

Based upon our review of the Petition and the Answer thereto, the record in this proceeding, and the applicable law, we shall deny PPLICA’s Petition, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

That the Petition for Reconsideration filed by PP&L Industrial Customer Alliance on April 24, 2015, seeking reconsideration of our Opinion and Order entered April 9, 2015, is hereby denied. 

[bookmark: _GoBack][image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary

(SEAL)
ORDER ADOPTED:  October 1, 2015
ORDER ENTERED:  October 1, 2015
22
image1.png




