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Terria L. Wilks					:
							:
	v.						:		F-2015-2471533
							:
Philadelphia Gas Works				:



INITIAL DECISION


Before
Darlene R. Davis Heep
Administrative Law Judge


	This decision finds that PGW has not violated any regulations, laws or Commission Orders and that Ms. Wilkes is not entitled to a payment arrangement. The Complaint is dismissed.

HISTORY OF THE PROCEEDING

On or about March 3, 2015, Terria L. Wilks (“Complainant” or “Ms. Wilks”) filed a formal Complaint against Philadelphia Gas Works (“PGW” or “Company” or “Respondent”).  The Complaint is a timely appeal of a Bureau of Consumer Services (“BCS”) decision in favor of PGW, BCS # 3312772.

	In the Complaint, Ms. Wilks contends that: 1) all 2009 and earlier bills for a previous address were incorrect, 2) the utility is threatening to shut off her service or has already shut off her service, 3) there are incorrect or high charges on her bill, 4) she would like a payment arrangement and, 5) she would like her service restored. 

		In its Answer, PGW admits that it terminated Complainant’s service on April 13, 2014, and denies that there are incorrect charges on Complainant’s bill.  PGW avers that a balance of $3,278.40 was transferred from Complainant’s previous address at 934 S. 55th Street, Philadelphia, Pennsylvania, to the account of 1208 S. Ruby Street, Philadelphia, Pennsylvania (“service address”).  The Company further states that in order to restore Complainant’s service, the Company requires payment of the full account balance $7,624.08, a reconnection fee of $123.23 and $159.00 for half of the security deposit.

		The hearing was held as scheduled on Tuesday, June 2, 2015.  Complainant represented herself and presented no exhibits.  PGW was represented by Michael Decktor, Esq., who presented one witness, PGW Customer Review Unit Officer Patricia Bernard.  Attorney Decktor also introduced the following exhibits:

PGW1 – Contacts for the Account
PGW2 – Shut off Notice
PGW3 – Statement of Account
PGW4 – BSC Decision

All exhibits were admitted into the record.
	
         At the beginning of the hearing, Complainant was advised that there is a three-year statute of limitations.  66 Pa.C.S. § 3314.  Counsel for PGW moved to dismiss all claims. That motion was denied with respect to the payment agreement, incorrect charges and shut off related claims. The motion was granted with respect to claims beyond the statute of limitations, to be addressed in the written decision. (Tr.14). The hearing proceeded on the remaining issues. 

The record closed on July 6, 2015, upon receipt of the transcript. 


FINDINGS OF FACT

1. Complainant, Terria L. Wilks, is the customer of record for the service address, 1208 Ruby Street, Philadelphia, Pennsylvania.

2. Respondent is PGW, a jurisdictional public utility in Pennsylvania.

3. Complainant lived on 55th Street in Philadelphia, Pennsylvania from 2007-2009.  (Tr.13).

4. Complainant moved to the service address on Ruby Street in 2009.  (Tr.13).

5. On April 3, 2012, Complainant received a Public Utility Commission Bureau of Consumer Services (“BCS”) payment arrangement, BCS # 2948866. (PGW1, p. 13).

6. The Commission BCS # 2948866 payment arrangement required Complainant to pay $323.00 per month beginning May of 2012.  (PGW1, p. 14).

7. On April 9, 2012, Complainant made one partial payment of $200.00.

8. Complainant made no other payments and on July 31, 2012, defaulted on the Commission arrangement.  (PGW3, p. 3; Tr. 17).

9. A ten-day shut off notice was issued to Complainant on March 21, 2014.  (PGW2).

10. Complainant received the shut-off notice by mail.  (Tr. 7).
11. PGW shut off service at the service address on April 3, 2014.  (PGW 1,p.3).

12. After termination of service, Complainant moved to live with a relative at a different address.  (Tr.11).

13. Complainant’s father lives at the service address, for which Complainant maintains a lease. (Tr. 11).

14. Complainant defaulted on three payment arrangements with PGW.  (Tr. 18, PGW 1 and 3).

DISCUSSION

Any offense alleged by the Complainant must be a violation of the Public Utility Code (“Code”), the Commission's regulations, or an outstanding order of the Commission.  66 Pa.C.S. § 701.  The Code requires that:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public. Such service also shall be reasonably continuous and without unreasonable interruptions or delay. Such service and facilities shall be in conformity with the regulations and orders of the commission.

66 Pa.C.S. § 1501.

Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), provides that the party seeking relief from the Commission has the "burden of proof."  To satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa.PUC 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm'n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  The term "preponderance of the evidence" means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Lehigh Valley Transp. Servs. v. Pa. PUC, 56 A.3d 49, n. 6 (Pa. Commw. Ct. 2012).
Upon the presentation by a complainant of a prima facie case, i.e., evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or "weight," the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).
2009 and prior bills

Complainant believed that her balance is high because she was overcharged for PGW service at her 55th Street residence.  (Tr. 10).  Complainant lived on 55th Street from 2007-2009.  (FOF 3).

The Commission only has the powers and authority granted to it by the General Assembly contained in the Public Utility Code.  Tod and Lisa Shedlosky v. Pennsylvania Electric Co., Docket No. C-20066937 (Order entered May 28, 2008); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977).  Pursuant to Section 3314 of the Code, 66 Pa.C.S. § 3314.
No action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefore arose, except as otherwise provided in this part.

66 Pa.C.S. § 3314(a).

Complainant lived on 55th Street and received bills there from 2007 to 2009 and therefore any related claims are more than three years old.  As these claims are beyond the statute of limitations, in compliance with 66 PA.C.S § 3314(a), the Commission cannot provide Complainant relief on those claims.

Shut-off of Service

The Complaint alleges that PGW threatened to shut off or shut off her service.  PGW admits that it shut off Complainant’s service on Ruby Street.  Complainant did not establish a prima facie case on this claim as she presented no evidence that PGW was in error in shutting off her service.

A utility may terminate service for:

(1) Nonpayment of an undisputed delinquent account.

(2) Failure to complete payment of a deposit, provide a guarantee of payment or establish credit.

(3) Failure to permit access to meters, service connections or other property of the public utility for the purpose of replacement, maintenance, repair or meter reading.

(4) Failure to comply with the material terms of a payment arrangement. Complainant failed to make payments or comply with payment arrangements.

52 Pa. Code § 56.81

A customer must be given notice prior to a termination service.  Notice of termination and actual termination by a utility are conducted in accordance with the Commission's regulations, which provide in pertinent part:

§ 56.91. General notice provisions and contents of termination notice

(a) Prior to terminating service for grounds authorized by § 56.81 (relating to authorized termination of service), a public utility shall provide written notice of the termination to the customer at least 10 days prior to the date of the proposed termination.  The termination notice shall remain effective for 60 days. In the event of a user without contract as defined in § 56.2 (relating to definitions), the public utility shall comply with §§ 56.93 -- 56.97, but need not provide notice 10 days prior to termination.

Complainant received proper notice of the final termination.  A ten-day notice was issued to Complainant on March 21, 2014.  The service was not shut off until April 1, 2014, 11 days after the date of the notice.  Complainant received this notice.  (FOF 10).  There is no evidence that PGW failed to comply with any shut-off notice requirements.

PGW had the authority to shut off the service under 52 Pa. Code § 56.81(1) (Nonpayment of an undisputed delinquent account) and § 56.81 (4) (Failure to make payments or comply with payment arrangements.)  Complainant did not pay an undisputed delinquent amount[footnoteRef:2] and failed to comply with the payment arrangement of the Commission.  (FOF 8).  She also defaulted on payment arrangements with PGW.  (FOFs 5-8, 14).  The April 3, 2014 shut off was not the first for nonpayment or default on a payment arrangement.  (Tr. 18-19).  Further, between January of 2012 and termination in April of 2014, Complainant made only 4 payments on her PGW account.  (PGW 3).  No evidence was presented to suggest that the termination was in error or in violation of the Code, regulations or a Commission Order. Complainant cannot prevail on this issue. [2:   The balance now due to PGW includes amounts transferred from Complainant’s 55th Street account to Complainant’s service address account. In the event of discontinuance of service, a public utility may transfer any unpaid balance to a new residential service account of the same customer. 52 Pa.Code § 56.16(b).] 


Incorrect or high charges 
Complainant presented no evidence that there were incorrect or high charges on her bills within the statute of limitations.  Complainant did not establish a prima facie case and therefore cannot prevail here.

Payment arrangement

The Responsible Utility Customer Protection Act (Chapter 14) applies when a Complainant is seeking a payment arrangement.  This authorizes the Commission to establish payment arrangements between a public utility, customers and applicants within the limits established.  66 Pa.C.S. § 1405.  

            In order to be eligible for a payment arrangement, the Complainant must be a "customer" or "applicant" as defined by 66 Pa.C.S. § 1403. If the Complainant is not a "customer" or "applicant", the Commission is not authorized to establish a payment arrangement between the customer and the Respondent. The statute at 66 Pa.C.S. § 1403 defines applicant and customer as follows: 

"Applicant." A natural person not currently receiving service who applies for residential service provided by a public utility or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested.

"Customer." A natural person in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested.

In pertinent part, Chapter 14 provides as follows:

§ 1405. Payment arrangements.

(a) General rule.  The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The commission is authorized to establish payment arrangements between a public utility, customers and applicants within the limits established by this chapter.

(d) Number of payment arrangements.  Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment arrangement if a customer has defaulted on a previous payment arrangement established by a commission order or decision.  A public utility may, at its discretion, enter into a second or subsequent payment arrangement with a customer.

66 PA.C.S. § 1405(a), (d).

A change in income is defined as,

A decrease in household income of 20% or more if customer's household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer's household income level is 200% or less of the Federal poverty level.

66 Pa.C.S. § 1403. 

            Complainant no longer resides at the address and therefore there is a question as to whether or not she is a “customer” or “applicant” for purposes of Chapter 14. When she was undoubtedly a PGW customer, Complainant was awarded a Commission payment arrangement on April 3, 2012. The arrangement required that she make payments of $323.00 per month beginning in May of 2012.  (FOF 5).  Complainant did not appeal this BCS decision.  On April 9, 2012, Complainant contacted PGW to confirm when her next payment was due.  PGW records reflect that Complainant was satisfied with the information given.  (PGW 1, p. 13).  

             After making a partial payment of $200.00 on April 9, 2012, Complainant made no further payments on the Commission-issued payment arrangement.  Id.  Following this default on the Commission-issued arrangement, on July 31, 2012, Complainant was shut-off for non-payment.  Id. Complainant was subsequently given a Company payment arrangement and was shut off in 2014 for failure to maintain that arrangement. Because she defaulted on the Commission payment arrangement, Complainant is not eligible for another payment arrangement except under specific circumstances 

Under 66 Pa.C.S. § 1403 and §1405(d), if a “customer” defaults on a commission payment arrangement, the “customer” is eligible for a subsequent payment arrangement if there is a change in income. Complainant, who has maintained her lease at the service address with a desire to return (Tr. 11), may be considered an “applicant” here.  The Commission interpreted the term “applicant” as used in Chapter 14 to include those customers who have been terminated. George Crawford v. NFGDC, C-20066348 (Final Order entered December 6, 2007). With a strict reading of § 1403 and §1405(d), however, because Complainant is an “applicant” and no longer a “customer,” she is not eligible for a “change in income” payment arrangement.  

Even if she is considered a “customer” based on her challenge of the shut-off and her continued lease of the service address, §1403 and §1405(d) do not provide her relief. There is no record evidence that Complainant had a decrease in household income.  Consequently, her request for a payment arrangement will be denied.

Restoration of service

Although not directly stated, it appears that the Complainant is seeking restoration of service in her name at the service address. She maintains the lease at the service address (FOF 13) and in the Complaint states that “the utility is requesting the whole amount in which I can’t afford.” (Complaint at 5).  In its Answer, PGW states that Ms. Wilks must pay $7,624.08, a reconnection fee of $123.23 plus $159 for half of a security deposit before her service is restored.  

            PGW can require these payments. For purposes of this section, Complainant is an Applicant. See George Crawford, 66 Pa.C.S. § 1403.   According to Section 1407(d) of the Public Utility Code,  "A public utility may also require the payment of any outstanding balance or portion of an outstanding balance if the applicant resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant resided there." 66 Pa.C.S. § 1407(d). Because she defaulted on three payment arrangements, 66 Pa.C.S. § 1407(c) also allows PECO to require full payment of the balance before restoration. 

            The Commission's regulations also address the payment of outstanding balances at Title 52 of the Pennsylvania Code, Section 56.35(a), which states: 
Payment of outstanding balance

(a) A public utility may require, as a condition of the furnishing of residential service to an applicant, the payment of any outstanding residential account with the public utility which accrued within the past 4 years for which the applicant is legally responsible and for which the applicant was billed properly.


           Pursuant to 66 Pa.C.S. § 1407, a public utility may require a reconnection fee and full payment of any outstanding balance to restore service. A public utility may additionally, pursuant to 66 Pa.C.S. § 1404(a)(1)(v), require a deposit from an applicant that was a customer whose service was terminated for failure to comply with a payment agreement, as was Complainant’s and discussed above. Section 1404(a)(1) allows the company to require a security deposit.

           PGW has not violated any laws, regulations or Commission orders by requiring that Complainant pay the balance at the time of her termination in 2014, restoration fee and deposit in order to have her service restored. Therefore, Complainant cannot prevail on this issue.  


CONCLUSIONS OF LAW

1. The Commission must act within and cannot exceed its authority.  Tod and Lisa Shedlosky v. Pennsylvania Electric Co., Docket No. C-20066937 (Order entered May 28, 2008); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977).

2. The statute of limitations provides that any action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part… [must be] brought within three years from the date at which the liability arose.  66 Pa.C.S. § 3314(a).

3. Complainant did not file an informal complaint until more than three years from the date the liability arose and therefore her claim is barred by the statute of limitations.  66 Pa.C.S. § 3314.

4. PGW had the authority to shut off Complainants service. 52 Pa. Code § 56.81.

5. Complainant is not entitled to a payment arrangement.  66 Pa.C.S. § 1403.

ORDER


		THEREFORE,

		IT IS ORDERED

1. That the Complaint of Terria Wilks against Philadelphia Gas Works at Docket No. F-2015-2471533 is denied and dismissed.

2.	That the Secretary mark this docket closed.


Date:	July 27, 2015						/s/					
							Darlene D. Heep
							Administrative Law Judge
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