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	v.

Liberty Power Holdings, LLC


OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Jeffrey A. Watson, issued on July 24, 2015, in the above-captioned Formal Complaint (Complaint) proceeding.  Exceptions have not been filed.  However, we exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  For the reasons stated below, we shall modify the ALJ’s Initial Decision.  



History of the Proceeding

This matter involves allegations that an electric generation supplier (EGS) imposed excessive charges on a customer’s bills and increased the electric generation supply rate without notice to the customer.  

On May 1, 2014, Pramukh Swami Maharaj, LLC (Complainant or PSM) filed a Formal Complaint (Complaint) against its EGS, Liberty Power Holdings, LLC (Respondent or Liberty Power).  In its Complaint, PSM averred that there were incorrect charges on its bills.  It argued that the original contract with Liberty Power charged less than $0.10 per kWh, but that in the past several months the Respondent unilaterally increased the rate by more than two times the original rate.  The Complainant requested that the Commission require Liberty Power to “revert the charges back to the original rate” and issue a refund for charges in excess of the fixed rate.  Complaint at 2-3.

On May 23, 2014, the Respondent filed an Answer to the Complaint, asserting that PSM enrolled in a fixed rate program with a thirty-month term from June 15, 2011, until December 14, 2013.  After the expiration of the term, the Respondent averred that the Complainant’s accounts were placed in the Respondent’s variable rate program.   Answer at 2-3. 

ALJ Watson conducted an evidentiary hearing on December 19, 2014.  The Complainant was represented by counsel and presented two witnesses and four exhibits, which were entered into the record.  Liberty Power was represented by counsel and presented one witness and three exhibits, which were entered into the record.  The hearing resulted in a transcript of ninety pages.  In his Initial Decision, the ALJ dismissed the Complaint finding that the Commission lacks the authority to order the refund of charges for the electric generation service provided in this case.  I.D. at 9.

No Exceptions to the Initial Decision have been filed.  

Background

The Complainant maintained three commercial electric service accounts, two of which are the subject of the Complaint.  PSM entered into an energy services enrollment agreement (Agreement) with Liberty Power for electric services on April 27, 2011, for a term of thirty months.  The Agreement provided a fixed rate of $0.095 per kWh and was set to expire in December 2013.  Tr. at 34, 38, 57.

The Agreement stated that Liberty Power would provide the Complainant with two reminder notices of the upcoming term expiration.  According to the Agreement, the Complainant would receive an initial notice between fifty-two and ninety days in advance of the expiration date.  The second notice, or option notice, was to be received at least forty-five days in advance of the contract’s expiration.  Tr. at 60.   

Liberty Power’s witness testified that its customers are advised that if they do not respond to either of the notices – by cancelling service, renewing with Liberty Power or going to some other supplier – service would continue automatically at the time of the contract expiration at a default variable rate, which would renew monthly.  Tr. at 60-61.  

The Respondent’s witness further testified that Liberty Power sent the initial notice to PSM on September 13, 2013, and the option notice on October 15, 2013.  According to Liberty Power, neither notice was returned as undeliverable.  Tr. 57; Respondent Exhs. 1-2. Liberty Power stated that it did not receive a response from the Complainant with regard to the notices provided by the Respondent.  Tr. at 63.  PSM contended that it did not receive either notice.  Tr. at 21.

When the Agreement term ended in December of 2013, the Respondent moved the Complainant’s accounts to Liberty Power’s variable rate program.  Tr. at 63.  
Thereafter, the Complainant contacted PECO Energy Company (PECO), its electric distribution company, in January or February of 2014, after receiving bills higher than the Agreement rate.  Tr. at 20-22.  On January 22, 2014, Liberty Power received a de-enrollment notification from PECO for PSM’s accounts.  Id. at 77.  

After the Agreement’s expiration and before being de-enrolled, the Complainant received electric service from the Respondent at variable rates ranging from $0.2122 per kWh in January 2014 to $0.2693 per kWh in February 2014.  Tr. at 32-33.  As noted on one of the bills for one of the accounts the Complainant registered the following peak load demand:  327.4 kW from December 12, 2013, through January 15, 2014; and 163.8 kW from January 16, 2014, through February 17, 2014.  The peak load demand for the second account was noted on the bill as follows: 50.60 kW for December 12, 2013, through January 15, 2014; and 37.8 kW for January 15, 2014, through February 17, 2014.[footnoteRef:2]  Thus, PSM’s maximum peak load demand was in excess of 25 kW during the twelve-month period prior to the rate increase.  Id. at 40-44.   Therefore, the Complainant did not meet the definition of a “small business customer” under 52 Pa. Code § 54.2.   [2: 		Peak load demand is relevant for determining if the Complainant is a “small business customer.”  A “small business customer” includes a “business entity that receives electric service under a small commercial, small industrial or small business rate classification, and whose maximum registered peak load was less than 25 kW within the last 12 months.”  52 Pa. Code § 54.3.   ] 




Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code, 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

		Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).   While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).
		The ALJ made seventeen Findings of Fact and reached three Conclusions of Law.  I.D. at 4-6, 9.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication.

As a preliminary matter, we note that any issue that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2.d 1217 (Pa. Cmwlth. 1984).

ALJ’s Decision

In the Initial Decision, the ALJ described the scope of the regulatory authority of the Commission over EGSs.  Although EGSs are not included within the definition of “public utilities” under Section 102 of the Code, 66 Pa. C.S. § 102, the ALJ noted that they must comply with various aspects of the Code including licensing requirements and revenue neutral reconciliation.  I.D. at 7 (citing 66 Pa. C.S. §§ 2809 and 2810).  

Furthermore the ALJ explained that the Commission cannot generally refund charges for electric generation supply service except under limited exceptions. [footnoteRef:3]   One of those exceptions is the Commission’s authority to direct a credit or a refund if the EGS overbills a customer by failing to bill in accordance with its disclosure statement in violation of 52 Pa. Code §§ 54.4(a) and 54.5(a).[footnoteRef:4]  I.D. at 7.   [3: 	 	The ALJ stated that an exception to the “no refund” rule is that the Commission, pursuant to 52 Pa. Code § 57.177(b), may direct an EGS to refund charges when a customer has been switched to an EGS without the customer’s consent.  I.D. at 7 (citing Commonwealth of Pa., et al. v. IDT Energy, Inc., Docket No. C-2014-2427657 (Order entered December 18, 2014)).  This exception is not pertinent to the proceeding.  ]  [4: 	 	Under 52 Pa. Code § 54.4(a), EGS prices billed to residential and small business customers must reflect the marketed prices and the agreed upon prices in the disclosure statement.  Similarly, pursuant to 52 Pa. Code § 54.5(a), the agreed upon prices in the disclosure statement for residential and small business customers must reflect the marketed prices and the billed prices.  ] 


The ALJ cited to Chapter 54 of the Commission’s Regulations, 52 Pa. Code Ch. 54, titled “Electricity Generation Customer Choice,” the purpose of which is to help customers make informed choices about electric services.  Under 52 Pa. Code § 54.1(a), EGSs must provide information in an understandable format that enables customers to compare prices and services on a uniform basis.  However, the Regulations impose different obligations on EGSs depending on whether the customers are residential and small business customers or large commercial and industrial customers.[footnoteRef:5]   I.D. at 8 (citing 52 Pa. Code § 54.1(b)).   [5:  	Specifically, 52 Pa. Code §§ 54.2 to 54.3, apply to all customers, including large commercial and industrial customers.  However, 52 Pa. Code §§ 54.4 to 54.9, apply only to residential and small business customers.  52 Pa. Code § 54.1(b).  As discussed above, a residential and small business customer includes a business entity with a registered peak load of less than 25 kW within the last twelve months.  52 Pa. Code 
§ 54.2.] 


Here, the ALJ determined that the evidence supported a finding that the Complainant is not a residential or small business customer.  Thus, the ALJ found that 52 Pa. Code §§ 54.4(a) and 54.5(a), did not apply to this proceeding.  As such, the ALJ concluded that the Commission lacks the authority to grant the requested refund of charges for the electric generation service provided in this case.  



Disposition

		The ALJ’s reasoning is technically correct and we agree with the ultimate conclusion that the Complaint should have been dismissed.  However, we believe the analysis in the Initial Decision is in need of clarification.  In this proceeding, the outright dismissal was warranted because the Complainant failed to satisfy its burden of proof to show that Liberty Power violated the Code or any Commission Regulation or Order.  

		Specifically, the facts in this case show the following: (1) in April 2011, the Complainant willingly enrolled with Liberty Power under the Agreement – a thirty month fixed price contract that was set to expire in December 2013; (2) at the time of enrollment, PSM was informed that upon expiration of the initial term and receipt of two reminder notices, absent any affirmative action by the Complainant, the Agreement would switch to a monthly variable rate; (3) Liberty Power sent two reminder notices that were not returned as undeliverable and received no reply from the Complainant; and (4) upon demonstration of non-action by the Complainant the Agreement switched to a variable rate.[footnoteRef:6]   [6: 	 	Although the Complainant denied receiving the reminder notices, it presented no evidence to rebut the presumption that the mailed items were in fact received by PSM.  Notice mailed to a party's last known address and not returned by the post office is presumed to have been received.  Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974); Geary v. Verizon Pennsylvania Inc., Docket No. 
C-2009-2118625 (Order entered September 16, 2010).  “Once this presumption is established, the party alleging that it did not receive the letter has the burden of establishing such, and merely asserting that the letter was not received, without corroboration, is insufficient to overcome the presumption of receipt.”  Donegal Mut. Ins. Co. v. Insurance Dept., 719 A.2d 825, 827 (Pa. Cmwlth. 1998). 
] 


		We understand the Complainant’s frustration with receiving a variable rate for two billing cycles before Liberty Power instituted a de-enrollment per PECO’s notice.  However, we believe that the clarification in the reasoning for the dismissal of the Complaint is necessary to remind all customers of the importance of the terms of their contracts, of reading renewal notices and of being aware of the potential implications of not doing so.  This case illustrates the benefits of accelerated switching timeframes in our present Regulations, which did not exist at the time of this proceeding, allowing a customer to effectuate a switch for any reason.  

Conclusion

		Based on our review of the ALJ’s Initial Decision, the pleadings, and the applicable law, we shall modify the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE, 
		
IT IS ORDERED:

		1.	That the Initial Decision of Administrative Law Judge Jeffrey A. Watson, issued on July 24, 2015, is modified, consistent with this Opinion and Order.

		2.	That the Formal Complaint filed by Pramukh Swami Maharaj, LLC, against Liberty Power Holdings, LLC, is dismissed.



3.	 That the proceeding docketed at C-2014-2419263 shall be marked closed. 

[bookmark: _GoBack][image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  September 3, 2015

ORDER ENTERED:  October 6, 2015
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