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INTRODUCTION



This decision dismisses the Complaint of Michele D. Brown against PECO Energy Company.  PECO Energy Company acted in compliance with the Commission’s regulations and orders related to the enrollment and notification of customers for a switch to an electric generation supplier.
HISTORY OF THE PROCEEDING

On November 5, 2014, Michele D. Brown (Complainant) filed a Complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO) and Respond Power, LLC (Respond).  The Complainant indicated that there were incorrect charges on her bill.  The Complainant also indicated that Respond failed to provide her with verification that she had authorized a switch.  The Complainant alleged that PECO did not send any confirmation letter that an alternate supplier was listed for her account.  The Complainant requested that the charges on her account be corrected to reflect PECO’s rates from January 2011 to the date of disconnect instead of Respond’s rates.  
The Formal Complaint is a timely appeal of a Bureau of Consumer Services (BCS) decision issued on October 29, 2014 at Case No. 3232575.  The decision dismissed the informal complaint.  

PECO filed an Answer with New Matter on December 15, 2014.  The Answer admits that the Respondent provides residential electric service to the Complainant at the address stated in the Complaint.  The Answer denies that PECO improperly enrolled the Complainant with Respond.  

Respond filed an Answer on December 19, 2014.  The Answer admits that Respond provided electric generation supply service to the Complainant at the address stated in the Complaint.  

By Interim Order dated December 23, 2014, the matter was sent to the mediation unit for a mediation session.  

On February 12, 2015, Respond filed a Certificate of Satisfaction with the Commission’s Secretary’s Bureau.  The Complainant did not file any disagreement with the Certificate within ten days.  

By notice dated April 29, 2015, the Commission scheduled this matter for an initial hearing on Friday, May 22, 2015 at 10:00 a.m. and assigned the case to me.  I issued a prehearing order dated April 30, 2015, addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.

I conducted a hearing on May 22, 2015, at 10:00 a.m. as scheduled.  The Complainant appeared pro se and presented testimony.  The Complainant also presented four exhibits which were admitted into the record at the hearing.  Shawane Lee, Esquire represented PECO, which presented one witness who sponsored six exhibits that were admitted into the evidentiary record.  The initial hearing resulted in a transcript of 82 pages.  The record closed on June 15, 2015, when I received a copy of the transcript.  For the reasons set forth below, I will deny the complaint.  

FINDINGS OF FACT

1. The Complainant in this case is Michele D. Brown.  

2.
The Respondent in this case is PECO Energy Company.   

3.
The Complainant resides at 6517 North 7th Street, Philadelphia, Pennsylvania 19126 (Service Address).  Tr. 8.  

4.
PECO sent a letter to the Complainant on January 4, 2011 regarding the Complainant’s switch to Respond.  Tr. 49; PECO Exhs. 2 & 3.  

5.
The letter indicated that PECO had been notified that the Complainant had selected Respond as her electric generation supplier (EGS) and that she had ten days to notify PECO if she did not wish to switch to Respond.  Tr. 51; PECO Exh. 3.  

6.
The letter was sent via the United States Postal Service.  Tr. 49.   

7.
There is no indication that the letter was returned as undeliverable.  Tr. 50.   

8.
PECO does not keep copies of the letter due to the volume of letters that are sent to customers regarding switches.  Tr. 50.

9.
The Complainant was officially enrolled with Respond on February 16, 2011.  Tr. 46; PECO Exh. 2.  

10.
The Complainant did not contact PECO regarding the switch to Respond until April 2014.  Tr. 47; PECO Exh. 2.

11.
Respond was listed on the Complainant’s monthly bills, indicating the monthly charges.  PECO Exh. 6; Complainant Exhs. 1, 3 & 4.  

12.
The Complainant terminated her relationship with Respond and switched back to PECO as of April 16, 2014.  Tr. 47; PECO Exh. 2.  

13.
The Complainant did not notify PECO that she was having any issues with the mail delivery.  Tr. 35.  
14.
The Complainant was receiving her monthly bills from PECO at the Service Address during the time period in question.  Tr. 37.  
DISCUSSION

The Complainant in this proceeding has the burden of proof to show that PECO is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  The Complainant must establish her case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  To meet her burden of proof, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  

In this matter, Respond filed a Certificate of Satisfaction on February 12, 2015.  The Complainant had ten days in which to file disagreement with the Certificate.  The Certificate of Satisfaction indicates that Respond and the Complainant have settled the dispute that the Complainant alleged in her Complaint.  As such, Respond is no longer an ongoing Respondent in this matter and the only issues I will address are related to PECO.  

The Complaint Against PECO
The Complainant alleges that PECO failed to confirm with her that she had authorized Respond to be her EGS.  In support of this allegation, the Complainant testified she never received a confirmation letter from PECO indicating that PECO had been notified that the Complainant had selected Respond as her EGS.  

Ms. Leung testified that PECO sent a letter out to the Complainant to confirm her switch to Respond on January 4, 2011.  She indicated PECO does not save copies of the letters because of the volume of letters that are sent to customers.  Ms. Leung stated that the letter was sent via the U.S. Postal Service and any return mail would be noted in the Company’s system.  Ms. Leung testified that there was no indication that the letter sent to the Complainant was returned as undeliverable.  Ms. Leung stated that the Complainant would have had ten days to reply to the letter if she did not want Respond to be processed as her EGS.  The letter provided a toll free number that the Complainant could call if she had any questions.  Ms. Leung testified that there was no record that the Complainant contacted the Company within the ten day time period.  
According to PECO’s records, the Complainant did not contact the Company regarding Respond until April 2014 and the Complainant was removed from Respond and returned to PECO on April 16, 2014.  The Complainant was a customer of Respond for over three years and Respond was listed on her monthly bills during that time period.  While the Complainant contends that she had some issues with mail delivery at the Service Address, the Complainant concedes that she received her monthly bills from PECO.  
Based on the evidence presented, the Complainant has failed to demonstrate by a preponderance of the evidence that PECO’s conduct violated the Public Utility Code or Commission regulations.  I reach this conclusion for two reasons.

First, the Complainant has not established that PECO failed to send her the confirmation letter on January 4, 2011.  Based on PECO’s records, the letter was sent on that date via the U.S. Postal Service.  If the letter had been returned as undeliverable, PECO would have noted it in the Company’s system, which was not done in this case.  There is no indication that the Complainant contacted the Company within the ten day period or any time thereafter, for three years until April 2014.  PECO’s actions in processing the Complainant’s EGS selections do not violate the Public Utility Code or Commission regulations.

Second, the ten day waiting period set forth in the letter complies with the Commission regulations and orders in effect at the time PECO issued the letter.  The Commission regulation at 52 Pa.Code § 57.173(2) directs PECO to confirm the Complainant’s selection of Respond as her EGS.  The current regulation at 52 Pa.Code § 57.173 states as follows:
§ 57.173. Customer contacts the EGS to request a change in electric supply service.

When a customer contacts an EGS to request a change from the current EGS or default service provider to a new selected EGS, the following actions shall be taken by the selected EGS and the customer’s EDC: 

(1) The selected EGS shall notify the EDC of the customer’s EGS selection at the end of the 3-business day rescission period under § 54.5(d) (relating to disclosure statement for residential and small business customers) or a future date specified by the customer.  The selected EGS may notify the EDC by the end of the next business day following the customer contact upon customer consent. 

(2) Upon receipt of this notification, or notification that the customer has authorized a switch to default service, the EDC shall send the customer a confirmation letter noting the proposed change of EGS or change to default service.  The notice must include the date service with the new selected EGS or default service provider will begin.  The letter shall be mailed by the end of the next business day following the receipt of the notification of the customer’s selection of an EGS or default service provider.

The current regulation at 52 Pa.Code § 57.173(2) does not require an electric distribution company (EDC), such as PECO to provide a customer with any time period within which to confirm his or her switch to an EGS.
  The current version of 52 Pa.Code § 57.173 became effective on June 14, 2014, after the events that are the subject of this complaint occurred.  The Commission modified the regulations at 52 Pa.Code §§ 57.171-57.180 by rulemaking order at Rulemaking to Amend the provisions of 52 Pa.Code, Chapter 57 Regulations Regarding Standards for Changing a Customer’s Electricity Generation Supplier, Docket No. L-2014-2409383 (Order entered April 3, 2014) (Rulemaking Order).  

Prior to the Commission modifying it in the Rulemaking Order, 52 Pa.Code § 57.173(2) required an EDC to provide a customer with a ten day time period within which to confirm his or her switch to an EGS.  However, as noted in the Rulemaking Order, the Commission in its order in Interim Guidelines Regarding Standards for Changing a Customer’s Electricity Generation Supplier, Docket No. M-2012-2270442 (Order entered October 25, 2012) (Interim Guideline Order), waived the ten day time period established by 52 Pa.Code § 57.173(2) and required an EDC to provide a customer with a five day time period within which to confirm his or her switch to an EGS.  

PECO’s January 4, 2011 letter complied with the Commission regulations at the time the letter was issued by providing the Complainant with ten days to respond.  Again, prior to the Commission modifying it in the Rulemaking Order, 52 Pa.Code § 57.173(2) required an EDC to provide a customer with a ten day time period within which to confirm his or her switch to an EGS.  When the Complainant did not respond within the ten day period, PECO was obligated by Commission regulation and order to process the Complainant’s EGS selection.

Based on the evidence presented, the Complainant has failed to demonstrate by a preponderance of the evidence that PECO failed to prevent her from being enrolled as a customer of Respond, in violation of the Public Utility Code, Commission regulations and orders.  To the contrary, PECO provided the Complainant with the Commission-required ten day period within which to rescind her enrollment with Respond.
I conclude that the Complainant has failed to establish by a preponderance of the evidence that PECO’s failure to prevent her from being enrolled as a customer of Respond violated the Public Utility Code or Commission regulations.  Since the Complainant has failed to demonstrate that PECO violated any Commission regulations or orders, I will deny her Complaint and enter the following Order.  

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa.C.S. § 701.



2.
The burden of proof in this proceeding is on the Complainant.  66 Pa.C.S. § 332(a).



3.
The Complainant has not met her burden of proving that she is entitled to relief.  66 Pa.C.S. §332(a).



4.
Section 57.173(2) requires an EDC to send out a confirmation letter to the customer to confirm a change in EGS or default service provider.  52 Pa.Code § 57.173(2).
ORDER



THEREFORE,



IT IS ORDERED:

1. That the complaint of Michele D. Brown against PECO Energy Company at Docket No. F-2014-2456398 is denied and dismissed.



2.
That the docket at Docket No. F-2014-2456398 is marked closed.

Date:
September 11, 2015




/s/













Marta Guhl








Administrative Law Judge

� 	The current Complaint deals with a confirmation letter that was sent prior to the current regulations being in affect.  
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