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PENNSYLVANIA PUBLIC UTILITY COMMISSION



Denise Jubilee						:
							:
	v.						:		C-2015-2494986
							:
Philadelphia Gas Works				:



INITIAL DECISION


Before
Elizabeth H. Barnes
Administrative Law Judge 


HISTORY OF THE PROCEEDINGS

On July 13, 2015, Denise Jubilee (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Philadelphia Gas Works (PGW) requesting a municipal lien be stricken, “street dig up charges” be eliminated from her bill, and that she be charged a new estimated bill based on her home usage with readings estimated solely from the new meter usage history. 

On July 29, 2015, the Complaint was e-served on PGW.  On August 17, 2015, PGW filed an Answer denying the material allegations of the Complaint.  Also on August 17, 2015, PGW filed Preliminary Objections, a Motion to Strike, and a Motion for Summary Judgment.  On August 26, 2015, Complainant filed an Answer to these preliminary objections and motions.  

On September 16, 2015, the matter was assigned to me to rule on the preliminary motions.  The Preliminary Objections and Motion for Summary Judgment are ripe for a decision.


FINDINGS OF FACT

1. On July 13, 2015, Denise Jubilee filed a Formal Complaint with the Pennsylvania Public Utility Commission against Philadelphia Gas Works alleging there was an improper lien placed on her residence, and that there were incorrect charges on her account.  
 
2. Denise Jubilee resides at 7012 McCallum St., Philadelphia, Pennsylvania 19119 and receives service from PGW, the Respondent.

3. PGW, the Respondent is a jurisdictional utility providing natural gas service to Pennsylvania residents.

4. On August 17, 2015, PGW filed an Answer denying the material allegations of the Complaint.
  
5. On August 17, 2015, PGW filed a Motion for Summary Judgment, as well as Preliminary Objections and a Motion to Strike.  

6. On August 26, 2015, Complainant filed an Answer to these preliminary objections and motions.

DISCUSSION

		The Commission’s regulations at 52 Pa. Code § 5.102 govern motions for summary judgment.  Section 5.102(d) states in pertinent part:
[bookmark: 5.102.](d) Decisions on motions. 
(1) Standard for grant or denial on all counts. The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate. The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law. 
(2) Standard for grant or denial in part. The presiding officer may grant a partial summary judgment if the pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law on one or more but not all outstanding issues. 
(3) Form of decision. The presiding officer will grant, in whole or in part, the motion in the form of an initial or recommended decision which shall be subject to exceptions as set forth in § 5.533 (relating to exceptions). Denial of a motion will be in the form of a written order.
52 Pa.Code § 5.102(d) (Emphasis added.)
The Respondent argues that “[t]he statute of limitations at 66 Pa.C.S. § 3314 provides that no action for recovery of penalties or forfeitures, or any prosecution, may be maintained unless brought within three years from the date the liability arose.”[footnoteRef:1]  (Motion at 9.) [1:  	PGW filed simultaneous motions, one for summary judgment and one as preliminary objections.  Both motions raised the same issue, i.e., the statute of limitations.  I have addressed the Motion for Summary Judgment, and the Preliminary Objections are moot.] 


The Complainant is seeking a review of a municipal lien placed upon her property by the City of Philadelphia on November 11, 1997, in the amount of $2,694.31 and for charges related to “digging up her street” that are included in the lien amount.

As it appears on the surface of the Complaint that the charges occurred and stem from actions done more than three years prior to July 13, 2015, a review and refund of charges is barred by the Pennsylvania Public Utility Code statute of limitations.  The Complainant’s Formal Complaint was filed July 13, 2015.  That means that the Commission has the authority to look back to July 13, 2012, or three years from the time the Complainant brought the Formal Complaint.  66 Pa.C.S. § 3314.  Therefore, PGW is correct. There is no genuine issue as to a material fact and the moving party is entitled to a judgment as a matter of law.  52 Pa.Code § 5.102(d)(1).  Duquesne Light Co. v. Pa. Pub. Util. Comm’n, 611 A.2d 370 (Pa.Cmwlth. 1992).


Further, regarding the Commission’s jurisdiction with regard to municipal liens, this issue was considered in the case of Josephine Pitt v. Philadelphia Gas Works, C-2009-2140025 (I.D. March 24, 2010, Weismandel, ALJ), (Final Order April 29, 2010), wherein the City of Philadelphia’s Municipal Lien practice and authority with respect to PGW was thoroughly reviewed.  There, it was held that the entire proceeding for the effectuation of and defense to the statutory lien of the City is within the jurisdiction of the Court of Common Pleas 
of Philadelphia County (or Municipal Court of Philadelphia, if the amount is within its jurisdiction.  53 P.S. § 7101 et seq.)[footnoteRef:2] and not the Commission; and that municipal lien proceedings are exclusively matters of judicial, not administrative, jurisdiction.   [2:  	The procedure which the City must follow to establish a lien on a specific property, such as the Premises, is set forth in the Municipal Claim and Tax Lien Law.  See, 53 P.S. §§ 7106(b), (c), 7143.  The lien is docketed with the Prothonotary (a clerk of the court) and maintained in an in rem index (an index maintained by property identification rather than by party name).  See, 53 P.S. § 7106(b).  Enforcement of the lien is a judicial procedure controlled by the Court of Common Pleas, with due process safeguards provided to protect the rights of interested parties.  See, Newberry Twp. v. Stambaugh, 848 A.2d 173 (Pa.Cmwlth. 2004), app. denied, 580 Pa. 708, 860 A.2d 491 (2004), 53 P.S. §§ 7106(c), 7283.  Ultimate recovery of the amount of the municipal claims resulting in the lien is effectuated by a court ordered sheriff’s sale.  53 P.S. § 7283.
The proceeding to obtain and enforce the City’s municipal claim lien is an in rem proceeding.  “Accordingly, the lien is either valid or invalid as to the property in question rather than as to the respective property interests involved.”  Borough of Towanda v. Brannaka, 61 Pa.Cmwlth. 622; 625-626, 434 A.2d 889; 891 (1981).  What this means is that the Premises, not complainant nor her tenant, is responsible for satisfying the claim secured by the municipal lien.  No personal responsibility is asserted against the complainant by the filing of the lien on the Premises.  Philadelphia v. Northwood Textile Mills, Inc., 395 Pa. 112, 149 A.2d 60 (1959).  See, also, Ransom v. Marrazzo, 848 F.2d 398 (3d Cir. 1988).] 


In Pitt v. Philadelphia Gas Works, supra, it is emphasized that the Commission has repeatedly recognized its lack of subject matter jurisdiction in cases involving a dispute over a municipal lien placed upon a property. See also, Debra Williams Lawrence v. Philadelphia Gas Works, Docket Number C-20066672, Final Order entered January 22, 2007 (Lawrence); Tina L. Francis-Young v. Philadelphia Gas Works, Docket Number C-2008-2029672, Final Order entered February 23, 2009 (Young), Dung Phat, LLC v. Philadelphia Gas Works, Docket Number C-2009-2135667, Final Order entered January 13, 2010 (Dung Phat); David Golan v. Philadelphia Gas Works, Docket Number C-2009-2138115, Final Order entered February 4, 2010 (Golan); 2020 West Passyunk Avenue Inc. v. Philadelphia Gas Works, Docket Number C-2009-2138727, Final Order entered February 4, 2010 (2020 West Passyunk); Jean Charles v. Philadelphia Gas Works, Docket Number C-2009-2138638, Final Order entered February 5, 2010 (Charles).

		The foregoing decisions are consistent with the Public Utility Code, 66 Pa.C.S.  §§ 1414(a) and 2212(n) which provide, as follows:

		66 Pa.C.S. § 1414(a):

(a) General rule.—A city natural gas distribution operation 
furnishing gas service to a property is entitled to impose or assess a municipal claim against the property and file as liens or record claims for unpaid natural gas distribution service and other related costs, including natural gas supply, in the court of common pleas of the county in which the property is situated or, if the claim for the unpaid natural gas distribution service does not exceed the maximum amount over which the Municipal Court of Philadelphia has jurisdiction, in the Municipal Court of Philadelphia, pursuant to sections 3 and 9 of the act of May 16, 1923 (P.L. 207, No. 153), referred to as the Municipal Claim and Tax Lien Law, and chapter 22 (relating to natural gas competition).

66 Pa.C.S. § 1414(a)(footnotes omitted).

* * * 

		66 Pa.C.S. § 2212(n):

		(n)	Collections.—Nothing contained in this title shall abrogate
the power of a city natural gas distribution operation to collect delinquent receivables through the imposition of liens pursuant to section 3 of the act of May 16, 1923 (P.L. 207, No. 153), referred to as the Municipal Claim and Tax Lien, or otherwise.

66 Pa.C.S. § 2212(n)(footnote omitted).
		
Accordingly, for all of these aforementioned reasons, PGW’s Motion for Summary Judgment will be granted and summary judgment will be entered in favor of PGW.

CONCLUSIONS OF LAW

1. In a motion for summary judgment, the judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.  52 Pa.Code § 5.102(d).

2. There is no genuine issue as to a material fact and the Respondent is entitled to a judgment as a matter of law.  52 Pa.Code § 5.102(d)(1).  Duquesne Light Co. v. Pa. Pub. Util. Comm’n, 611 A.2d 370 (Pa.Cmwlth. 1992).

ORDER


THEREFORE, 

IT IS ORDERED: 

1. That the Motion for Summary Judgment filed by Philadelphia Gas Works at Docket No. C-2015-2494986 is granted.

2. That Philadelphia Gas Works’ Preliminary Objections and Motion to Strike at Docket No. C-2015-2494986 are denied as moot.

3. That judgment is entered in favor of Philadelphia Gas Works at Docket No. C-2015-24986 and the Formal Complaint of Denise Jubilee is denied and dismissed.


Date:  October 5, 2015						/s/			
							Elizabeth H. Barnes
							Administrative Law Judge
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