BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Unified Energy Alliance, LLC				:
							:
	       v.						:		C-2015-2492473
							:
							:
Rodger K. Walter,  Ernie Horning, J. Nick Storch,	:
Duane Albright, Andy Youndt, Don Shipp, 		:
Future Energy Solutions, LLC, and Navigate		:
Power, LLC



PROCEDURAL ORDER 


		On July 2, 2015, Unified Energy Alliance (“Complainant” or “UEA”) filed a Complaint against certain individual agents[footnoteRef:1] as well as two companies, Future Energy Solutions, LLC (“FES”) and Navigate Power, LLC (“Navigate Power”)(collectively “Respondents”).  Complainant avers that the Respondents gave false, misleading, and inaccurate information to UEA’s customers.  The Complaint alleges the Individual Agents slammed UEA’s customers, failed to give proper identification, failed to obtain EGS licenses before operating as an EGS or Broker, and committed fraudulent, deceptive, and unlawful marketing or billing acts.   Complainant seeks the following relief: 1) a determination that Respondents violated the Commission’s regulations; 2) that Respondents be enjoined from future violations; 3) the rejection, condition, suspension or revocation of Navigate Power’s Electric Generation Supplier (EGS) license and the prohibition of Future Energy Solutions and the individual agents from obtaining EGS or Alternative Natural Gas Supplier (NGS) licenses; and 4) civil penalties.  [1:  	The individual agents named include: Rodger K. Walter, Ernie Horning, J. Nick Storch, Duane Albright, Andy Youndt, and Don Shipp (collectively “Individual Agents”).] 


		On July 29, 2015, the Office of Consumer Advocate intervened in this matter.  On August 14, 2015, Navigate Power filed an Answer and New Matter.  On August 24, 2015, FES and the Individual Agents filed an Answer with New Matter denying wrongdoing and raising affirmative defenses and a Counterclaim against UEA alleging slamming, fraudulent, deceptive or other unlawful marketing and hiring a convicted felon to engage in door-to-door marketing.  

		On September 3, 2015, UEA filed a Reply to New Matter of Navigate Power.  On September 14, 2015 UEA filed a Reply with New Matter to the New Matter and Counterclaim of the Individual Agents and FES.  

		A prehearing conference was held on October 7, 2015, and the following counsel appeared. Adam Shienvold, Esquire, counsel for Unified Energy Alliance, LLC; Christopher Arfaa, Esquire, counsel for Navigate Power, LLC; Kathryn Simpson, Esquire, counsel for Rodger R. Water, Ernie Horning, J. Nick Storch, Duane Albright, Andy Youndt, Don Shipp and Future Energy Solutions, LLC; and Candis Tunilo, Esquire representing the Office of Consumer Advocate.  The following matters were addressed: (1) procedural schedule; (2) discovery matters; (3) service of documents; (4) protective order; (5) transcript turnaround; and (6) settlement.  These matters are discussed below.

	
Procedural Schedule


	The parties agreed upon the following procedural schedule:

Complainant’s and Counter-Complainants’ Direct Testimony   December 11, 2015

Respondents’ and Counter-Respondent’s Direct Testimony       January 22, 2016

Evidentiary Hearing/ oral rejoinder                                             March 14-17, 2016

Main Briefs                                                                                  May 6, 2016

Reply Briefs                                                                                 May 20, 2016


	

	
[bookmark: _GoBack]The above filing dates are all in-hand dates (by 4:30 p.m.) to the parties and the presiding officer.  All parties are reminded to serve the presiding officer with all filed documents, and to provide the presiding officer with an e-version in Word format.  

	


Discovery matters

		The parties agreed to modify the discovery rules set forth in the Commission’s regulations such that discovery requests, responses, objections and motions to dismiss objections and compel responses are to be served by electronic mail as well as by first class mail.  The date of service shall be the day the document is transmitted by electronic mail prior to 4:30 p.m. Eastern Standard Time provided, however, that for purposes determining subsequent due dates all discovery requests, answers, objections, and discovery-related motions served on a Friday or the day before a holiday recognized by the Commission will be deemed to have been served on the following business day.   The service of objections is not required upon the Administrative Law Judge; however, it is required upon the parties.    

Service of documents

		The service list is attached to this Scheduling Order.  Service of documents by e-mail (by 4:30 p.m.) on the due date will be considered in-hand service, if a hard copy is sent by the following day via first class mail.  

Identification of witness order

		At the prehearing conference the parties reached a stipulation regarding the number of consumer witnesses each side would present for hearing.  Given the number of consumer and expert witnesses expected to appear, four days beginning March 14, 2016 will be reserved for a hearing. Counsel for Complainant will coordinate the order of witnesses and estimated time for cross-examination by each party, and will supply a copy of the witness order to me at least two (2) business days prior to the hearing.  The copy may be e-mailed to ebarnes@pa.gov.  Counsel should notify the presiding officer in advance if some of the hearing dates reserved are no longer necessary.

Timing of motions or objections with respect to prepared written testimony

		Motions or objections with respect to written testimony must be presented in writing and provided to the parties and the presiding officer by noon on March 9, 2016. 

Location and start time of hearing

		The hearing will begin at 10:00 a.m. on Monday, March 14, 2016 at the Commonwealth Keystone Building, in Harrisburg, PA.  

Transcript turnaround time

		The transcript turnaround time is 21 days.  

Protective Order

		The parties indicated a Petition for Protective Order is forthcoming.  A copy of any proposed protective order should be e-mailed to the presiding officer at ebarnes@pa.gov in Word format.

Settlement

		The parties are encouraged to engage in settlement negotiations and to schedule at least one settlement conference amongst them.  Even if a total settlement cannot be reached, there may be stipulations made and a narrowing of facts to be determined and issues to be resolved at the hearing.   A request may be made pursuant to 52 Pa. Code § 5.231 for a settlement conference in which the presiding officer or another administrative law judge participates.  The request should be unanimous and made in a timely manner so as not to delay the hearing.  Chief ALJ Charles Rainey will be consulted prior to a decision being issued regarding such a request.  

		The parties are reminded that if a settlement is reached involving terms to be enforced by the Commission, i.e. civil penalties, suspension or revocation of an EGS license, conditions to be placed on an EGS license, etc., the signatory parties should file a joint petition for settlement as well as individual parties’ statements in support of the settlement petition.  Additionally, it may be necessary to enter written testimony and other evidence into the record with a settlement petition, in order to provide the Commission with enough evidence to support findings that the proposed settlement is in the public’s interest and in accordance with the Public Utility Code.  Evidence may be moved into the record with a written verification, or with the testimony of a live witness attesting to the truthfulness of the testimony offered.  Any settlement petitions are to be filed in hard copy as well as in a CD in searchable PDF format.  In addition, any settlement petitions are to be delivered to me in hard copy as well as electronically in Word format. 

Public Input hearings

		No party requested public input hearings in this proceeding.  

Official Service List

		The official service list is attached to this Order.  Additional counsel or technical advisors may be included on an e-mail service list upon request.  Thus far, the e-mail distribution list includes the following counsels’ e-mail addresses.  This list is subject to change as the litigation progresses.

ctunilo@paoca.org
ashienvold@eckertseamans.com
cshultz@eckertseamans.com
klsimpson@mette.com
tjsniscak@hmslegal.com
cmarfaa@hmslegal.com
ORDER


THEREFORE,

IT IS ORDERED:

1.	That the procedural schedule is as follows.
Complainant’s and Counter-Complainants’ Direct Testimony   December 11, 2015

Respondents’ and Counter-Respondent’s Direct Testimony       January 22, 2016

Evidentiary Hearing/ oral rejoinder                                             March 14-17, 2016

Main Briefs                                                                                  May 6, 2016

Reply Briefs                                                                                 May 20, 2016

		2.	That all discovery requests and responses will be served in-hand or via electronic mail, with hard copies of the documents sent via First Class Mail.

		3.	That service of documents by e-mail (by 4:30 p.m.) on the due date will be considered in-hand service if a hard copy is sent by the following day via first class mail.  

		4.	That directives regarding other matters including: discovery, service of documents, identification of witness order, motions, transcripts, and settlement are adopted as referenced in this Order.	


Date: October 8, 2015										
							Elizabeth H. Barnes
							Administrative Law Judge
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