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P R O C E E D I N G S 

ADMINISTRATIVE LAW JUDGE MARLANE R. CHESTNUT: Good 

morning, everybody. This i s a f u r t h e r hearing at Docket 

P-00062227, the P e t i t i o n of PPL E l e c t r i c U t i l i t i e s 

Corporation. For the record, l e t me s t a t e t h a t I am 

A d m i n i s t r a t i v e Law Judge Marlane R. Chestnut. 

I'11 note the f o l l o w i n g appearances f o r the record: 

Kenneth Mickens representing OTS; Dan C l e a r f i e l d , Kevin 

Moody f o r D i r e c t Energy/ RESA and S t r a t e g i c Energy. 

Good morning. 

MR. CLEARFIELD: Good morning. 

JUDGE CHESTNUT: Todd Stewart f o r Dominion R e t a i l . 

MR. STEWART: Good morning, Your Honor. 

JUDGE CHESTNUT: George Jugovic f o r PennFuture. 

MR. JUGOVIC: Good morning, Your Honor. 

JUDGE CHESTNUT: Ms. Polacek f o r PPLICA. 

MS. POLACEK: Good morning, Your Honor. 

JUDGE CHESTNUT: Anthony Gay f o r Exelon. 

MR. GAY: Good morning, Your Honor. 

JUDGE CHESTNUT: Linda Evers f o r Met-Ed and Penelec. 

MS. EVERS: Good morning, Your Honor. 

JUDGE CHESTNUT: Steve Gray f o r OSBA. 

MR. GRAY: Good morning, Your Honor. 

JUDGE CHESTNUT: Paul Russell f o r PPL E l e c t r i c 

U t i l i t i e s . 
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1 MR. RUSSELL.: Good morning, Your Honor. 

2 JUDGE CHESTNUT: Michael Hassell f o r PPL E l e c t r i c 

3 U t i l i t i e s . 

4 MR. HASSELL: Good morning, Your Honor. 

5 JUDGE CHESTNUT: James M u l l i n s , Tanya McCloskey, OCA. 

6 MS. McCLOSKEY: Good morning, Your Honor. 

7 MR. MULLINS: Good morning, Your Honor. 

8 JUDGE CHESTNUT: Kathy K o l i c h f o r F i r s t Energy. 

9 MS. KOLICH: Good morning, Your Honor. 

10 JUDGE CHESTNUT: Good morning. 

11 Brian Knipe f o r Re l i a n t . 

12 MR. KNIPE: Good morning, Your Honor. 

13 JUDGE CHESTNUT: Chris Lewis f o r Constellat-ion. 

14 MR. LEWIS: Good morning, Your Honor. 

15 JUDGE CHESTNUT: And Stephanie Corson. Excuse me, 

16 d i d n ' t mean t o leave you o f f . 

17 MS. CORSON: Good morning, Your Honor. 

1 8 JUDGE CHESTNUT: And then David MacGregor f o r PPL 

19 E l e c t r i c U t i l i t i e s . 

20 MR. MacGREGOR: Yes, Your Honor. 

21 JUDGE CHESTNUT: I s there anybody who hasn't signed? 

22 (No response .) 

23 JUDGE CHESTNUT: I f there i s , please do th a t at a 

24 break. 

25 As I i n d i c a t e d p r e v i o u s l y , we're going t o do some 
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housekeeping now and see i f we can get r i d of some of those 

matters. I s there anybody who wants t o move i n t h e i r 

testimony by s t i p u l a t i o n or by yes, Ms. Ko l i c h . 

MS. KOLICH: Thank you, Your Honor. Good morning. 

JUDGE CHESTNUT: Good morning. 

MS. KOLICH: I have two documents here t h a t I ' d l i k e 

marked f o r i d e n t i f i c a t i o n , FES Statement No. 1, e n t i t l e d 

D i r e c t Testimony of Irena M. Prezelj on behalf of 

FirstEnergy Solutions Corp., and the second document, FES 

Statement No. 1-SR, e n t i t l e d S u r r e b u t t a l Testimony of Irena 

M. Prezelj on behalf of FirstEnergy Solutions Corp. 

JUDGE CHESTNUT: The documents w i l l be so marked. 

(Whereupon, the documents were marked 

as FES Statements Nos. 1 and 1-SR 

f o r i d e n t i f i c a t i o n . ) 

MS. KOLICH: The p a r t i e s t h a t have i n d i c a t e d t h a t 

they would l i k e t o cross Ms. P r e z e l j , both R e l i a n t and PPL, 

have agreed t o waive cross, and, t h e r e f o r e , I 'd l i k e t o 

enter these documents by s t i p u l a t i o n . 

JUDGE CHESTNUT: I s there any o b j e c t i o n t o admission? 

(No response.) 

JUDGE CHESTNUT: The documents are admitted. 

(Whereupon, the documents marked 

as FES Statements Nos. 1 and 1-SR 

were received i n evidence.) 
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MS. KOLICH: Thank you, Your Honor. 

JUDGE CHESTNUT: Thank you, Ms. Ko l i c h . 

MR. MULLINS: Good morning, Your Honor. 

JUDGE CHESTNUT: Good morning. 

MR. MULLINS: The OCA would l i k e t o i d e n t i f y f o r the 

record OCA Statement No. 1, the D i r e c t Testimony of Steven 

L. Estomin; OCA Statement No. IR, the Rebuttal Testimony of 

Steven L. Estomin; and OCA Statement IS, the S u r r e b u t t a l 

Testimony of Steven L. Estomin. 

JUDGE CHESTNUT: Okay. 

(Whereupon, the documents were marked 

as OCA Statements Nos. 1, IR and IS 

f o r i d e n t i f i c a t i o n . ) 

MR. MULLINS: Your Honor, by previous agreement, the 

OCA would move f o r the admission, v i a s t i p u l a t i o n , of OCA 

Statements Nos. 1, IR and IS. 

JUDGE CHESTNUT: S t i p u l a t i o n , several of you have 

used t h a t term i n terms of a d m i t t i n g testimony without 

o b j e c t i o n . Do you have a w r i t t e n s t i p u l a t i o n ? 

MR. MULLINS: No, I do not. Your Honor. 

JUDGE CHESTNUT: So what you're r e a l l y saying i s t h a t 

you're j u s t moving i t i n , waiving a u t h e n t i c i t y ? 

MR. MULLINS: Yes, Your Honor. The two p a r t i e s t h a t 

have i n d i c a t e d cross of Mr. Estomin have now redacted those 

proposals, so there i s no cross as f a r as we're concerned 
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w i t h respect t o Dr. Estomin's testimony. 

JUDGE CHESTNUT: Okay. I j u s t wanted t o make sure 

there wasn't a w r i t t e n s t i p u l a t i o n f l o a t i n g around, because 

you know 

MR. MULLINS: No, Your Honor, j u s t the a c t u a l 

statements. I apologize f o r the confusion. 

JUDGE CHESTNUT: You know procedural d e t a i l s are my 

l i f e . 

Any objection? 

{No response.) 

JUDGE CHESTNUT: The documents are admitted. 

(Whereupon, the documents marked 

as OCA Statements Nos. 1, IR and IS 

were received i n evidence.) 

MR. MULLINS: I am p r o v i d i n g two copies t o the court 

r e p o r t e r as w e l l . 

JUDGE CHESTNUT: Thank you, Mr. M u l l i n s . 

Anybody else? 

MR. JUGOVIC: Good morning, Your Honor. 

JUDGE CHESTNUT: Good morning. 

MR. JUGOVIC: George Jugovic w i t h PennFuture. I have 

PennFuture Statement No. 1 and PennFuture Statement No. 

1-SR, along w i t h a t h i r d w r i t t e n document, which i s 

PPLICA/PennFuture S t i p u l a t i o n s i n l i e u of Cross-Examination 

of Dr. Tuffey, which contains three paragraphs t h a t c l a r i f y 
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Dr. T u f f e y ' s s t a t e m e n t s . 

JUDGE CHESTNUT: What do you want t o c a l l t h a t , 

PennFuture o r PPLICA o r --

MR. JUGOVIC: I t ' s l a b e l e d PPLICA Cross-Examination 

1. 

JUDGE CHESTNUT: And t h a t ' s a s t i p u l a t i o n w i t h 

PennFuture? 

MS. POLACEK: That's a f a c t u a l s t i p u l a t i o n c o n c e r n i n g 

i t e m s i n Dr. T u f f e y ' s t e s t i m o n y . 

JUDGE CHESTNUT Okay; t h a t ' s f i n e . I t w i l l be so 

marked. 

(Whereupon/ the document was marked 

as PPLICA Cross-Examination E x h i b i t 

No. 1 for i d e n t i f i c a t i o n . ) 

JUDGE CHESTNUT: Any o b j e c t i o n t o i t s admission? 

(No response.) 

JUDGE CHESTNUT: Good. I t ' s a d m i t t e d . 

(Whereupon, the document marked 

as PPLICA Cross-Examination E x h i b i t 

No. 1 was r e c e i v e d i n evidence.) 

JUDGE CHESTNUT: I'm s o r r y ; d i d you i d e n t i f y t h e 

st a t e m e n t s y e t , o r are you g o i n g to? 

MR. JUGOVIC: Yes, Your Honor. Statements Nos. 1 and 

1-SR, which are Dr. T u f f e y ' s d i r e c t t e s t i m o n y -and h i s 

s u r r e b u t t a l t e s t i m o n y . 
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1 JUDGE CHESTNUT: They w i l l be so marked. 

2 (Whereupon, the documents were marked 

3 as PennFuture Statements Nos. 1 and 

4 1-SR f o r i d e n t i f i c a t i o n . ) 

5 JUDGE CHESTNUT: I s t h e r e any o b j e c t i o n ? 

6 (No response.) 

7 JUDGE CHESTNUT: The documents are a d m i t t e d . 

8 (Whereupon, the documents marked 

9 as PennFuture Statements Nos. 1 and 

10 1-SR were r e c e i v e d i n evidence.) 

11 MS. POLACEK: Thank you, Your Honor. 

12 MR. JUGOVIC: Your Honor, I have c o p i e s o f those. I 

13 assume two co p i e s f o r the re c o r d ? 

14 JUDGE CHESTNUT: That's f i n e . I have a copy o f the 

15 s t i p u l a t i o n . 

16 MR. JUGOVIC: Thank you, Your Honor. 

17 JUDGE CHESTNUT: Thank you. 

18 Anybody else? Mr. Lewis. 

19 MR. LEWIS: Your Honor, we w i l l be o f f e r i n g t h e 

20 s u r r e b u t t a l t e s t i m o n y o f M a r j o r i e P h i l i p s , b u t w e ' l l be 

21 d o i n g so l a t e r t o d a y i n c o n n e c t i o n w i t h a w r i t t e n 

22 s t i p u l a t i o n t h a t w i l l be o f f e r e d t o Your Honor. 

23 JUDGE CHESTNUT: That's f i n e . J u s t don't l e t me 

24 f o r g e t . 

25 MR. MacGREGOR: We won't f o r g e t , Your Honor. 
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1 JUDGE CHESTNUT: I s there any 

2 MR. HASSELL: Your Honor? 

3 JUDGE CHESTNUT: Yes, Mr. Hassell. 

4 MR. HASSELL: Your Honor, we have entered i n t o 

5 s t i p u l a t i o n s w i t h three a d d i t i o n a l p a r t i e s . They've been 

6 signed t h i s morning. We j u s t took them back t o our o f f i c e 

7 t o make copies. They w i l l be back here s h o r t l y . 

8 JUDGE CHESTNUT: I f i t ' s okay w i t h everybody then, 

9 we'11 take a break t o allow t h a t t o happen, unless there's 

10 any other items someone wants to b r i n g up now? 

11 (No response . ) 

12 JUDGE CHESTNUT: Okay. Why don't we take a break f o r 

13 an hour then. We'll come back at 10:15. 

14 MR. MacGREGOR: Thank you, Your Honor. 

15 (Recess.) 

16 JUDGE CHESTNUT: We'll go back on the record. We've 

17 come back a f t e r our adjournment. 

18 Mr. MacGregor. 

19 MR. MacGREGOR: Yes, Your Honor. We have a number of 

20 s t i p u l a t i o n s t h a t Mr. Hassell i s going t o present, the l a s t 

21 one of which, signed copies are on t h e i r way back over from 

22 the Harrisburg o f f i c e . I guess we can go ahead and s t a r t 

23 w i t h the other s t i p u l a t i o n s , and I t h i n k by the time we get 

24 through those, t h a t Mr. Tubbs should be back. 

25 JUDGE CHESTNUT: I f he's not, too bad. 
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MR. MacGREGOR: We'll send out a search p a r t y f o r 

him. 

MR. HASSELL: We'll t a l k slowly, Your Honor. 

Your Honor, at t h i s time we have two s t i p u l a t i o n s t o 

present. The f i r s t s t i p u l a t i o n i s between the O f f i c e of 

T r i a l S t a f f and PPL E l e c t r i c . I have two f o r the court 

r e p o r t e r and one f o r Your Honor. The s t i p u l a t i o n , i n 

summary, i n d i c a t e s t h a t T r i a l S t a f f i s not o b j e c t i n g t o 

PPL's re v i s e d Competitive Bridge Plan, recognizing, of 

course, t h a t i t i s not prece d e n t i a l i n a l l f a c e t s . 

The second s t i p u l a t i o n we have, Your Honor, --

JUDGE CHESTNUT: Do you want t o mark t h a t as an 

e x h i b i t ? 

MR. HASSELL': Yes, Your Honor, perhaps we should mark 

i t as an e x h i b i t . 

JUDGE CHESTNUT: Cross-Examination 3? 

MR. HASSELL: Cross-Examination 3 would probably be 

the best. Your Honor. Thank you. 

JUDGE CHESTNUT: Only i f you want t o . I don't want 

t o force you. 

MR. HASSELL: That would be f i n e . 

(Whereupon, the document was marked 

as PPL Cross-Examination E x h i b i t No. 

3 f o r i d e n t i f i c a t i o n . ) 

MR. HASSELL: The second s t i p u l a t i o n , Your Honor, i s 
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w i t h the O f f i c e of Consumer Advocate. We w i l l then l a b e l 

t h a t as Cross-Examination E x h i b i t 4. I n many respects i t i s 

q u i t e s i m i l a r t o the s t i p u l a t i o n w i t h the O f f i c e of T r i a l 

S t a f f , w i t h the f u r t h e r caveat, however, t h a t there are 

a d d i t i o n a l p r o v i s i o n s r e l a t e d t o the c a l c u l a t i o n of rates 

f o r customers under Rate Schedule RS, depending upon the 

u l t i m a t e size of the r a t e increase as a r e s u l t of the 

s o l i c i t a t i o n s f o r 2010, and also some pr o v i s i o n s r e l a t e d t o 

demand side response programs. 

JUDGE CHESTNUT: That's a r e a l l y e x c e l l e n t idea. I 

appreciate t h a t you thought of t h a t and put t h a t i n here. 

(Whereupon, the document was marked 

as PPL Cross-Examination E x h i b i t No. 

4 f o r i d e n t i f i c a t i o n . ) 

MR. HASSELL: Your Honor, i t appears we have our --

j u s t one moment, please, Your Honor. 

JUDGE CHESTNUT: C e r t a i n l y . 

(Pause.) 

MR. HASSELL: Your Honor, thank you very much. 

Your Honor, the t h i r d s t i p u l a t i o n i s between PPL and 

C o n s t e l l a t i o n New Energy. This would then be -- what are we 

at , 5? 

JUDGE CHESTNUT: Five. 

(Whereupon, the document was marked 

as PPL Cross-Examination Exhibit No. 
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1 5 for identification.) 

2 MR. HASSELL: Your Honor, t h i s p r i n c i p a l l y r e l a t e s t o 

3 c e r t a i n matters r e l a t i n g t o the Provider of Last Resort 

4 Supply Master Agreement and c e r t a i n RFP r u l e s . This i s not 

5 a complete s t i p u l a t i o n w i t h C o n s t e l l a t i o n , there are s t i l l 

6 matters t h a t w i l l be the subject of testimony, but i t does 

7 i n v o l v e the s u b s t a n t i a l redaction and e l i m i n a t i o n of much of 

8 the o r i g i n a l testimony t h a t was presented i n i t i a l l y or was 

9 d r a f t e d i n i t i a l l y and c i r c u l a t e d . 

10 JUDGE CHESTNUT: You know, why don't we give the 

11 o r i g i n a l s t o the court r e p o r t e r and give me copies? 

12 MR. HASSELL: I have o r i g i n a l s ; I have m u l t i p l e 

13 o r i g i n a l s . 

14 JUDGE CHESTNUT: Okay. That's f i n e then. 

15 MR. LEWIS: Your Honor, may I make one c o r r e c t i o n f o r 

16 the record? The s t i p u l a t i o n i s w i t h both C o n s t e l l a t i o n 

17 e n t i t i e s , t h a t ' s C o n s t e l l a t i o n New Energy and C o n s t e l l a t i o n 

18 Energy Commodities Group, Inc. 

19 JUDGE CHESTNUT: A l l r i g h t . So I ' l l say 

20 C o n s t e l l a t i o n j o i n t -- w i t h the j o i n t C o n s t e l l a t i o n e n t i t y ? 

21 MR. LEWIS: Correct. 

22 JUDGE CHESTNUT: Okay. Any more? 

23 MR. HASSELL: Those are the on l y s t i p u l a t i o n s , 

24 however, Your Honor, I believe t h a t as a r e s u l t of some 

25 discussions, Mr. Gray has something he w i l l add f o r the 
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1 record here w i t h respect t o discussions we've had w i t h h i s 

2 o f f i c e . 

3 JUDGE CHESTNUT: Does t h a t r e l a t e t o these 

4 s t i p u l a t i o n s d i r e c t l y ? 

5 MR. HASSELL: They r e l a t e t o not these s t i p u l a t i o n s 

6 d i r e c t l y , but w i t h respect t o c e r t a i n agreements, or 

7 understandings perhaps i s the best term t o use, that I 

a be l i e v e are re l e v a n t w i t h respect t o the matter of 

9 s t i p u l a t i o n s among the p a r t i e s . 

10 JUDGE CHESTNUT: Because I don't want t o lose t r a c k 

11 of these s t i p u l a t i o n s i n terms of a d m i t t i n g them. So i f you 

12 want t o do i t now as opposed t o --

13 MR. HASSELL: At t h i s time, Your Honor -- perhaps 

14 I ' l l do t h i s . At t h i s time I would ask t o move the 

15 admission of a l l these s t i p u l a t i o n s . 

16 JUDGE CHESTNUT: Are there any objections? 

17 MS. POLACEK: Your Honor, I don't t h i n k i t ' s an 

18 o b j e c t i o n -- Ms. Polacek on behalf of PPLICA -- but 

19 obviously these are s t i p u l a t i o n s between PPL and c e r t a i n 

20 p a r t i e s , and a l o t of us are j u s t reviewing these f o r the 

21 f i r s t time. They don't bind us, so obviously we don't 

22 oppose t h e i r admission i n t o the record, but 

23 JUDGE CHESTNUT: Well, why don't you take a few 

24 minutes t o review them, and i n the meantime I w i l l 

25 c o n d i t i o n a l l y admit them, and i f you have a problem, sta t e 
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1 i t ; okay? 

2 MS. POLACEK: Thank you. 

3 JUDGE CHESTNUT: Sure. 

4 (Whereupon, the documents marked 

5 as PPL Cross-Examination Exhibits 

6 Nos. 3 through 5 were received i n 

7 evidence.) 

8 JUDGE CHESTNUT: Anything else, Mr. Hassell? 

9 MR. HASSELL: Not i n terms of s t i p u l a t i o n s , but 

10 again, Mr. Gray. 

11 JUDGE CHESTNUT: Yes, I know. Thank you. You can 

12 s i t down. 

13 MR. HASSELL: Thank you. 

14 JUDGE CHESTNUT: Mr. Gray. 

15 MR. GRAY: Thank you, Your Honor. Just t o be clear, 

16 the OSBA i s not e n t e r i n g i n t o any w r i t t e n s t i p u l a t i o n w i t h 

17 any other p a r t y , but Mr. Hassell thought i t would be u s e f u l 

18 f o r us t o j u s t c l a r i f y from yesterday, w i t h the company's 

19 making m o d i f i c a t i o n s t o i t s programs, s p e c i f i c a l l y regarding 

20 the change i n the TSC design, OSBA i n general supports the 

21 plan and w i l l be b r i e f i n g i n primary support of what the 

22 company's current modified proposal i s . So we are j u s t 

23 c l a r i f y i n g t h a t because there was a l i t t l e b i t of confusion 

24 yesterday about what the TSC plan what the m o d i f i c a t i o n 

25 was and what the company's r e b u t t a l testimony should have 
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said. 

JUDGE CHESTNUT: Okay. Thank you. 

MR. GRAY: Thank you. 

MR. HASSELL: Your Honor, I was mis t a k e n . We d i d 

have one more s t i p u l a t i o n . I a p o l o g i z e . 

JUDGE CHESTNUT: That's a l l r i g h t . 

MR. HASSELL: So many t h i n g s f l o a t i n g around. 

The f o u r t h s t i p u l a t i o n i s between PPL and PennFuture. 

PennFuture a g a i n , i n g e n e r a l , w i l l be s u p p o r t i n g PPL's 

r e v i s e d C o m p e t i t i v e B r i d g e Plan, and t h e r e a re c e r t a i n 

m a t t e r s i n v o l v e d i n here t h a t w i l l i n v o l v e e x p l o r i n g f u r t h e r 

energy e f f i c i e n c y program m a t t e r s . 

(Document handed t o Judge Chestnut.) 

JUDGE CHESTNUT: Okay. That w i l l be marked as Cross-

E x a m i n a t i o n E x h i b i t 6. 

(Whereupon, t h e document was marked 

as PPL Cross-Examination E x h i b i t No. 

6 f o r i d e n t i f i c a t i o n . ) 

JUDGE CHESTNUT: Are t h e r e any o b j e c t i o n s t o i t s 

admission? 

MS. POLACEK: Your Honor, --

JUDGE CHESTNUT: Again, s u b j e c t t o y o u r r e v i e w . 

MS. POLACEK: Thank you. 

JUDGE CHESTNUT: I t ' s a d m i t t e d s u b j e c t t o t h a t . 

(Whereupon, the document marked 

C O M M O N W E A L T H R E P O R T I N G C O M P A N Y ( 7 1 7 ) 7 6 1 - 7 1 5 0 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

213 

as PPL Cross-Examination E x h i b i t No. 

6 was r e c e i v e d i n evidence.) 

MR. HASSELL: Thank you, Your Honor. I b e l i e v e 

t h a t ' s f i n a l l y a l l . Thank you. 

JUDGE CHESTNUT: Thank you. 

A l l r i g h t , what's next? 

MR. MacGREGOR: I t h i n k we're p r o c e e d i n g w i t h 

Mr. Lacey. 

JUDGE CHESTNUT: Okay. 

MR. MacGREGOR: I don't mean t o c a l l Mr. C l e a r f i e l d ' s 

P e r f e c t l y a l l r i g h t . 

Mr. Lacey, do you want t o r a i s e your 

w i t n e s s f o r him, b u t • 

MR. CLEARFIELD 

JUDGE CHESTNUT 

r i g h t hand, p l e a s e ? 

Whereupon, 

FRANK LACEY 

having been duly sworn, t e s t i f i e d as f o l l o w s : 

JUDGE CHESTNUT: Please s i t down and g i v e and s p e l l 

y o u r name f o r t h e r e c o r d . 

THE WITNESS: Thank you. Good morning, Your Honor. 

My name i s Frank Lacey, l a s t name L-a-c-e-y. 

MR. CLEARFIELD: Good morning, Your Honor. I ask 

t h a t t h e f o l l o w i n g documents be marked f o r t h e purposes o f 

i d e n t i f i c a t i o n : a m u l t i - p a g e document e n t i t l e d t h e D i r e c t 

Testimony o f Frank Lacey on b e h a l f o f D i r e c t Energy 

• 
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S e r v i c e s , LLC. We ask t h a t t h a t be marked as D i r e c t Energy 

S e r v i c e s Statement No. 1. 

JUDGE CHESTNUT: I t w i l l be so marked. 

(Whereupon, t h e docuinent was marked 

as D i r e c t Energy S e r v i c e s Statement 

No. 1 f o r i d e n t i f i c a t i o n . ) 

MR. CLEARFIELD: A m u l t i - p a g e document e n t i t l e d 

R e b u t t a l Testimony o f Frank Lacey on b e h a l f o f D i r e c t Energy 

S e r v i c e s , LLC. We ask t h a t t h a t be marked as D i r e c t Energy 

S e r v i c e s Statement No. IR. 

JUDGE CHESTNUT: I t w i l l be so marked. 

(Whereupon, t h e document was marked 

as D i r e c t Energy S e r v i c e s Statement 

No. IR f o r i d e n t i f i c a t i o n . ) 

MR. CLEARFIELD: And f i n a l l y , a document e n t i t l e d t h e 

S u r r e b u t t a l Testimony o f Frank Lacey on b e h a l f o f D i r e c t 

Energy S e r v i c e s , LLC, and t h a t we have asked t o be marked as 

D i r e c t Energy S e r v i c e s Statement No. 1SR. 

JUDGE CHESTNUT: I t w i l l be so marked. 

(Whereupon, t h e document was marked 

as D i r e c t Energy S e r v i c e s Statement 

No. 1SR f o r i d e n t i f i c a t i o n . ) 

MR. CLEARFIELD: Thank you, Your Honor. 

DIRECT EXAMINATION 

BY MR. CLEARFIELD: 
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Q. Mr. Lacey, do you have before you what's been 

marked as D i r e c t Energy Services Statements 1, IR and 1SR? 

A. I do. 

Q. Are they your prepared d i r e c t , r e b u t t a l and 

s u r r e b u t t a l testimony, r e s p e c t i v e l y , i n t h i s proceeding? 

A. They are. 

Q. Were they prepared by you or under your 

sup e r v i s i o n and d i r e c t i o n ? 

A. They were. 

Q. Do you have any a d d i t i o n s or c o r r e c t i o n s t o 

those statements? 

A. I do have --

Q. Why don't we take each one successively then, 

s t a r t i n g w i t h Statement 1. 

A. On page 3 of Statement 1, i n l i n e 21, there's a 

sentence, i t should be a sentence t h a t ends w i t h "BG&E." 

There's a comma there. I t should be a per i o d . 

MR. CLEARFIELD: Do you have t h a t , Your Honor? 

JUDGE CHESTNUT: Yes. 

BY MR. CLEARFIELD: 

Q. Proceed. 

A. On page 9 of t h a t same document, i n l i n e 2, the 

sentence -- t h a t l i n e , "buying decisions f o r t h e i r 

r e s p e c t i v e businesses," i t should be "buying decisions f o r 

t h e i r r espective homes and businesses." 
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JUDGE CHESTNUT: I'm sorry; respective? 

THE WITNESS: Homes and businesses, so j u s t adding 

the words "homes and." 

BY MR. CLEARFIELD: 

Q. Do you have any ad d i t i o n s or c o r r e c t i o n s f o r 

Statement IR? 

A. No, I do not. 

Q. Do you have any ad d i t i o n s or c o r r e c t i o n s f o r 

Statement 1SR? 

A. Yes. On page 1, i n l i n e 18, towards the end of 

t h a t sentence i t says, " i d e n t i f i e d D i r e c t Energy." I t 

should be " i d e n t i f i e d by D i r e c t Energy." 

Q. Does t h a t complete the c o r r e c t i o n s t h a t you'd 

l i k e t o make t o those statements? 

A. That does, yes. 

Q. With those a d d i t i o n s or c o r r e c t i o n s , are the 

statements t h a t we've i d e n t i f i e d as Statement 1, IR and 1SR 

tr u e and c o r r e c t t o the best of your i n f o r m a t i o n , knowledge 

and b e l i e f ? 

A. They are. 

Q. And i f we asked you the questions t h a t are 

contained t h e r e i n today, would your answers be the same? 

A. They would be, yes. 

MR. CLEARFIELD: Your Honor, I would move f o r 

admission of D i r e c t Energy Services Statements 1, IR and 
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1SR, subject t o appropriate cross-examination t h a t might 

occur today. 

JUDGE CHESTNUT: Any objections? 

(No response.) 

JUDGE CHESTNUT: The documents are admitted. 

(Whereupon, the documents marked 

as D i r e c t Energy Services Statements 

Nos. I , IR and 1SR were received i n 

evidence.) 

MR. CLEARFIELD: Your Honor, we propose t o present a 

short r e j o i n d e r t o s u r r e j o i n d e r t h a t Mr. K r a l l presented 

yesterday w i t h respect t o PPL --

JUDGE CHESTNUT: I don't t h i n k you can do t h a t unless 

the company agrees. 

MR. CLEARFIELD: Well, Your Honor, I have discussed 

i t w i t h the company, w i t h Mr. MacGregor, and on the 

c o n d i t i o n t h a t i f they so choose, Mr. K r a l l could present a 

short r e j o i n d e r , which would be the end of the process, they 

have i n d i c a t e d they have no o b j e c t i o n . I t ' s one small area 

t h a t we be l i e v e i t would be very h e l p f u l t o c o r r e c t the 

record, or c l a r i f y our p o s i t i o n w i t h respect t o , l e t ' s put 

i t t h a t way. We have one e x h i b i t t h a t we would use f o r th a t 

discussion, and i t should take two or three questions. 

JUDGE CHESTNUT: Well, I ' l l allow i t since the 

company i s not o b j e c t i n g and you promise t h a t i t w i l l be 
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b r i e f , but s e r i o u s l y , I don't l i k e people adding rounds of 

testimony, e s p e c i a l l y since the company has the r i g h t t o 

open and close since they have the burden of proof. This 

could go on forever. 

MR. CLEARFIELD: We understand t h a t there's no 

f u r t h e r round i f the company chooses t o respond w i t h 

Mr. K r a l l . I t ' s a f a i r l y narrow p o i n t . 

JUDGE CHESTNUT: Okay. 

MR. CLEARFIELD: And t o f a c i l i t a t e t h a t s u r r e j o i n d e r , 

we have an e x h i b i t t h a t we'd l i k e t o hand out. We've 

already provided i t t o the company e a r l i e r today. 

JUDGE CHESTNUT: So t h i s would be o r a l r e j o i n d e r , 

wouldn't? 

MR. CLEARFIELD: Yes. And the e x h i b i t has been 

marked E x h i b i t FPL-4. I've handed two copies t o the 

r e p o r t e r , one to Your Honor. 

(Document handed t o Judge Chestnut.) 

JUDGE CHESTNUT: Thank you. 

BY MR. CLEARFIELD: 

Q. Mr. Lacey, were you informed of the r e j oinder 

t h a t was provided by Mr. K r a l l w i t h respect t o your 

s u r r e b u t t a l testimony concerning comparison of PPL's 2006 

t a r i f f r a t e and the PJM average LMP rat e s t h a t you discussed 

i n t h a t s u r r e b u t t a l ? 

A. Yes. I was informed of t h a t yesterday. 

• 
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Q. I n t h a t s u r r e j o i n d e r , as we understand i t , 

Mr. K r a l l suggested t h a t the comparison you made i n your 

s u r r e b u t t a l was not an apples-to-apples comparison, and he 

provided what he believed was an apples-to-apples 

comparison. I s t h a t your understanding? 

A. That i s c o r r e c t , yes. 

Q. Do you agree w i t h h i s c h a r a c t e r i z a t i o n i n h i s 

comparison? 

A. Not completely. I agree w i t h the premise t h a t 

he t r i e d t o adjust the energy and capacity charge f o r Gross 

Receipts Tax, a capacity payment, l i n e losses and a load 

f o l l o w i n g f a c t o r , but I t h i n k he s t a r t e d w i t h the wrong 

number. He s t a r t e d w i t h the number 5.03 cents, the 

appropriate number should be 6.27 cents, and t h a t number i s , 

as he i n d i c a t e d , the average energy and capacity charge, but 

also includes the stranded cost charges. 

Q. Do you have an e x h i b i t t h a t i l l u s t r a t e s that? 

A. I do. 

MR. CLEARFIELD: Your Honor, we would ask, i f I 

haven't already, t h a t the two-page e x h i b i t be marked f o r 

i d e n t i f i c a t i o n as FPL No. 4. 

JUDGE CHESTNUT: I t w i l l be so marked. 

(Whereupon, the docuinent was marked 

as Direct Energy Services Exhibit 

No. FPL-4 for id e n t i f i c a t i o n . ) 

• 
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1 MR. CLEARFIELD: Thank you. 

2 BY MR. CLEARFIELD: 

3 Q. Do you have FPL No. 4 before you, Mr. Lacey? 

4 A. I do. 

5 Q. Could you ex p l a i n how you've i l l u s t r a t e d your 

6 p o i n t t h a t you j u s t made? 

7 A. I have incorporated h i s math e x a c t l y the same,, 

8 I've j u s t s t a r t e d w i t h a d i f f e r e n t number and reduced a l l of 

9 the charges as he d i d , and my end r e s u l t i s t h a t the proxy 

10 p r i c e would be 4.34 cents. I have f u r t h e r compared th a t t o 

11 the LMP p r i c e s t h a t Mr. K r a l l submitted I be l i e v e as DAK-3, 

12 and I found t h a t the LMP p r i c e would have been lower i n 32 

13 of the 4 9 months t h a t he analyzed, and the LMP would have 

14 been higher i n j u s t 17 of those 49 months. 

15 Q. And j u s t so the record again i s c l e a r , the 

16 d i f f e r e n c e t h a t you - - o r the a d d i t i o n t h a t you've made i n 

17 your chart compared t o the comparison Mr. K r a l l made i s 

18 what? 

19 A. I'm sor r y ; could you repeat that? 

20 Q. What's the d i f f e r e n c e between your c a l c u l a t i o n , 

21 your 6.27, and the number t h a t Mr. K r a l l s t a r t e d with? 

22 A. I t j u s t r e f l e c t s the a d d i t i o n of the ITC and CTC 

23 charges. 

24 Q. Does t h a t complete your o r a l s u r r e j o i n d e r ? 

25 A- Yes. 

• 
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1 MR. CLEARFIELD: Thank you, Your Honor. The witness 

2 i s a v a i l a b l e f o r cross-examination. 

3 JUDGE CHESTNUT: Do you want t o move i n the e x h i b i t ? 

4 MR. CLEARFIELD: I ' l l move i n E x h i b i t FPL-4, subject 

5 t o cross-examination. 

6 JUDGE CHESTNUT: Any objection? 

7 MR. MacGREGOR: None, Your Honor. 

8 JUDGE CHESTNUT: The document i s admitted. 

9 (Whereupon, the document marked as 

10 Direct Energy Services Exhibit 

11 No. FPL-4 was received i n evidence.) 

12 JUDGE CHESTNUT: Mr. MacGregor. 

13 MR. MacGREGOR: Thank you. Your Honor. 

14 CROSS - EXAMINATION 

15 BY MR. MacGREGOR: 

16 Q. Good morning, Mr. Lacey. 

17 A. Good morning. 

18 Q. Following up j u s t f o r a b r i e f minute on your 

1$ o r a l testimony here, would you agree t h a t the CTC and ITC 

20 charges t h a t you included i n your an a l y s i s are non-

21 bypassable charges? 

22 A. Yes, I would agree t h a t they are non-bypassable. 

23 Q. I n the sense t h a t i f a customer decides t o shop 

24 w i t h an EGS, they would continue t o pay those charges t o 

25 PPL? 
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A, They w i l l have t o continue t o pay those 

generation r e l a t e d charges, yes. 

Q. Thank you. Refe r r i n g t o your d i r e c t testimony, 

can you please s t a t e f o r the record what o f f i c e s D i r e c t 

Energy has i n Pennsylvania, i f any? 

A. What p h y s i c a l o f f i c e s ? 

Q. Yes. 

A. Just my o f f i c e where I work, which i s --

Q. Your home? 

A. --my home, yes. A c t u a l l y , we do have a 

salesman who i s employed i n Pennsylvania. He also works out 

of h i s home. 

Q. And the two of you would account f o r the Di r e c t 

employees who are p h y s i c a l l y located i n Pennsylvania? 

A. To the best of my knowledge, yes. 

Q. Does D i r e c t serve any r e t a i l customers i n PPL's 

service t e r r i t o r y today? 

A. No, we do not. 

Q. I s D i r e c t Energy a licensed EGS? 

A. Yes, we are. 

Q. To the best of your knowledge, do you have any 

o b l i g a t i o n t o serve PPL customers? 

A. No, we have no l e g a l o b l i g a t i o n t o serve PPL 

customers. 

Q. Are you under any o b l i g a t i o n t o o f f e r budget 
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b i l l i n g t o PPL customers? 

A. We are not under any o b l i g a t i o n , but we would --

t h a t ' s a very v i a b l e competitive product. 

Q. Are you under any o b l i g a t i o n t o o f f e r low income 

customers a discounted r a t e based on t h e i r a b i l i t y t o pay? 

A. No, we are not. 

Q. Are you re q u i r e d t o serve customers who don't 

pay t h e i r b i l l s d u r i n g w i n t e r months? 

A. No, we are not. 

Q. On pages 4 and 5 of your d i r e c t testimony, 

beginning at the bottom of page 4, you discuss PPL's current 

t a r i f f s t r u c t u r e and the f a c t t h a t i t v a r i e s depending on 

the amount of ki l o w a t t - h o u r s used; i s t h a t correct? 

A. Yes, i t i s . 

Q. And your reference there i s t o PPL's current 

t a r i f f s t r u c t u r e as i t e x i s t s today? 

A. Yes, i t i s . 

Q. Are you aware t h a t PPL i n t h i s case has proposed 

t o change t h a t t a r i f f s t r u c t u r e , at l e a s t w i t h respect t o 

capac i t y and energy charges, t o go t o a more f l a t r a t e 

s t r u c t u r e i n 2010? 

A. I'm aware th a t t h a t ' s what the proposal i s , but 

I also know t h a t other p a r t i e s are not i n agreement w i t h 

t h a t . 

Q. What p a r t i e s are opposed t o that? 
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A. Well, I t h i n k OCA. 

Q. But you would support the f l a t r a t e s t r u c t u r e 

f o r 2010 f o r PPL's rates? 

A. We have no problems w i t h the f l a t r a t e 

s t r u c t u r e . 

Q. On page 7 of your testimony you discuss your 

monthly p r i c i n g plan t h a t you propose f o r PPL i n 2010. 

Would you agree w i t h me t h a t as we s i t here today, t h a t f o r 

a l l of the u t i l i t i e s , the e l e c t r i c u t i l i t i e s t h a t "surround 

PPL E l e c t r i c , i n c l u d i n g PECO Energy, M e t r o p o l i t a n Edison, 

Pennsylvania E l e c t r i c Company, West Penn Power and UGI, t h a t 

each of those companies are under e i t h e r r e s t r u c t u r i n g plans 

or Commission orders under which they o f f e r f i x e d annual 

r a t e s t o r e s i d e n t i a l customers through 2010? 

A. They're f i x e d , but I t h i n k some of them have 

e s c a l a t i o n clauses i n them, so I'm not sure e x a c t l y where 

they a l l are today. 

Q. Do any of them have r a t e plans t h a t vary the 

p r i c e s monthly f o r r e s i d e n t i a l customers? 

A. I be l i e v e some of them have summer peaking 

p r i c e s , so they wouldn't vary monthly but they would vary a 

couple times a year. 

Q. On page 7 of your d i r e c t testimony, l i n e s 10 and 

11, you discuss the procedure under which your monthly 

p r i c i n g p l a n would work, and i t includes the POLR provider 
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s i g n i n g a f u l l requirement contract 45 days i n advance of 

se r v i c e ; i s t h a t correct? 

A. That's c o r r e c t . 

Q. Under your proposal, who would bear the r i s k of 

customer shopping i n the i n t e r i m , from the time of the 

si g n i n g of t h a t contract t o when service was provided? 

A. I t h i n k t r a d i t i o n a l l y under these types of 

con t r a c t s where you procure wholesale power i n the open 

market, the wholesale provider bears m i g r a t i o n r i s k . 

Q. And one of the b e n e f i t s you see i n t h i s monthly 

p r i c i n g program i s i t w i l l provide a s i g n a l t o customers as 

to the l e v e l of current market p r i c e s and they can adjust 

t h e i r usage accordingly? 

A. Yes. 

Q. And t o achieve t h a t b e n e f i t , then PPL E l e c t r i c 

would not be able t o o f f e r budget b i l l i n g t o i t s customers 

because t h a t would wipe out the p r i c e signal? 

A. I would not suggest t h a t PPL couldn't o f f e r 

budget b i l l i n g . 

Q. So we could adopt your monthly p r i c i n g plan and 

s t i l l o f f e r budget b i l l i n g t o any customer who wanted i t ? 

A. I would t h i n k so, yes. 

Q. Now, PPL c u r r e n t l y has over 17,000 low income 

customers who are served under i n d i v i d u a l discounted rates 

t h a t r e f l e c t t h e i r i n d i v i d u a l a b i l i t y t o pay. How would 
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1 they be served under your monthly program? 

2 A. I t h i n k -- I don't see any reason they would be 

3 • served any d i f f e r e n t l y . I t h i n k the evidence i n the record 

4 shows t h a t the costs would a c t u a l l y be lower under a monthly 

5 proposal than under a long-term c o n t r a c t , so there would 

6 a c t u a l l y be savings there. But mechanically, I don't see 

7 any d i f f e r e n c e i n how they would p h y s i c a l l y be served. 

8 Q. So your proposal would be t h a t PPL include i t s 

9 CAP customers, low income customers, i n the monthly program? 

10 A. Yes. 

11 Q. On page 8 of your testimony --

12 MR. MacGREGOR: I guess t h i s a question t o counsel. 

13 Page 8, l i n e 16, should we s t r i k e the reference t o 

14 Mr. A j e l l o since he i s not a witness i n t h i s proceeding? I 

15 don't mind l e a v i n g the statement i n , but --

16 MR. CLEARFIELD: A l l r i g h t . We can take out "as 

17 Mr. A j e l l o p o i n t s out." 

1 8 JUDGE CHESTNUT: But wasn't some of Mr. A j e l l o ' s 

19 testimony submitted? 

20 MR. MacGREGOR: I t was not submitted because of the 

21 s t i p u l a t i o n w i t h R e l i a n t . 

22 JUDGE CHESTNUT: Okay. 

23 MR. CLEARFIELD: The statement stands, I t h i n k , on 

24 i t s own without the reference t o Mr. A j e l l o . I t ' s simply a 

25 cross-reference. 
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BY MR. MacGREGOR: 

Q. Turning b r i e f l y t o your r e b u t t a l testimony, 

Mr. Lacey, pages 2 and 3, and elsewhere i n your testimony, 

you reference the term " v o l a t i l i t y . " Can you s t a t e f o r the 

record your d e f i n i t i o n of the term " v o l a t i l i t y " ? 

A. Yeah. V o l a t i l i t y I t h i n k i s o f t e n mis-used, 

a c t u a l l y . V o l a t i l i t y i s a very s p e c i f i c s t a t i s t i c a l measure' 

and r e a l l y i t ' s a measure of how f a r each of the p o i n t s i n a 

serie s of po i n t s deviates from the average l i n e t h a t would 

be constructed by those p o i n t s . 

Q. Thank you. Now, t u r n i n g t o your s u r r e b u t t a l 

testimony, page 2, l i n e s 9 through 12, --

A. Okay. 

Q. you reference there t h a t even w i t h PPL's 

proposal t o charge f l a t energy p r i c e s f o r 2010 f o r energy 

and capacity, they w i l l s t i l l be subject t o d e c l i n i n g block 

d i s t r i b u t i o n r a t e s . 

A. Could you repeat where you are? 

MR. CLEARFIELD: Yeah. I l o s t your reference as 

we11, Mr. MacGregor. 

BY MR. MacGREGOR: 

Q. I'm sorry. I'm i n s u r r e b u t t a l testimony, page 

2, 

A. Oh, you're i n s u r r e b u t t a l ; okay. 

Q. I moved o f f the r e b u t t a l . 
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A. Okay. Page 2? 

Q. Yes. At the top of the page on 2 you discuss 

PPL's r a t e s t r u c t u r e and you note, beginning on l i n e 8, th a t 

even w i t h the f l a t POLR p r i c e t h a t the company has proposed 

i n t h i s case, customers w i l l be subject t o d e c l i n i n g block 

r a t e s f o r d i s t r i b u t i o n and t h a t provides some v o l a t i l i t y i n 

the r a t e s t r u c t u r e . 

A. Yes, i t does. 

Q. Have you made any measure of the magnitude of 

th a t v o l a t i l i t y , of that e f f e c t on the d i s t r i b u t i o n r a t e 

s t r u c t u r e ? 

A. No. I n f a c t , I note t h a t the magnitude w i l l be 

much less s i g n i f i c a n t . The d i s t r i b u t i o n p o r t i o n of the b i l l 

i s much smaller than the energy p o r t i o n . 

Q. And these are d i s t r i b u t i o n rates we're t a l k i n g 

about here, which would be paid by customers whether they 

shopped w i t h an EGS or took POLR service through PPL? 

A. Yes. 

Q. Page 3 of your s u r r e b u t t a l , l i n e s 9 through 15, 

you note t h a t PPL's rates have -- because of t h e i r f l a t r a t e 

s t r u c t u r e and rates t h a t do vary monthly or w i t h LMP, PPL's 

long-term p r i c e s have premiums b u i l t i n t o them t h a t r e s u l t 

i n p r i c e s t h a t are above monthly p r i c e s . Do you see tha t 

reference? 

A. Yes. 

m 
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Q. And you f u r t h e r continue t h a t i f customers were 

given the choice of paying those higher f i x e d p r i c e s or 

lower monthly p r i c e s , they would presumably opt f o r the 

lower of the two? 

A. I would t h i n k the m a j o r i t y of customers would do 

t h a t . 

Q. And i n your s u r r e j o i n d e r testimony today you 

presented your analysis t h a t , at l e a s t i n your view, i n most 

months the f i x e d p r i c e was above the LMP p r i c e . I guess my 

question i s : why aren't you serving any of those customers 

i n PPL's service t e r r i t o r y today? 

A. We aren't serving them f o r a couple reasons. 

One i s they have these non-bypassable generation charges 

t h a t are on the b i l l . There's also a l o t of r e g u l a t o r y 

u n c e r t a i n t y as t o how the market i s going t o progress. 

There's no guaranteed value p r o p o s i t i o n , there's no 

guarantee t h a t the p r i c e s , the LMP p r i c e s , w i l l be at a 

l e v e l where we would be able t o compete on a long-term basis 

w i t h the f i x e d p r i c e t h a t the u t i l i t y i s o f f e r i n g . 

MR. MacGREGOR: Thank you. That's a l l I have, 

Your Honor. 

Thank you, Mr. Lacey. 

JUDGE CHESTNUT: Does anybody else have any cross f o r 

Mr. Lacey? 

MS. POLACEK: Your Honor, I have j u s t one question. 
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CROSS-EXAMINATION 

BY MS. POLACEK: 

Q. Good morning, Mr. Lacey. 

A. Good morning. 

Q. I've j u s t got one question f o r you today. I s 

D i r e c t Energy serving any large C&I customers i n the 

Duquesne L i g h t service t e r r i t o r y ? 

A. We are not. 

MS. POLACEK: Thank you. 

Thank you, Your Honor. 

JUDGE CHESTNUT: Sure. Anybody else? 

(No response.) 

JUDGE CHESTNUT: Mr. C l e a r f i e l d , do you want to do 

r e d i r e c t ? Do you want t o take a minute and see i f you want 

t o do r e d i r e c t ? 

MR. CLEARFIELD: I could take a minute. May I j u s t 

ask Ms. Polacek, d i d you mean t o say Duquesne L i g h t i n t h a t 

question? 

MS. POLACEK: Yes. 

MR. CLEARFIELD: Okay. I was confused. 

Yes, could I j u s t take a few seconds? 

(Pause.) 

MR. CLEARFIELD: Your Honor, I j u s t have one 

c l a r i f y i n g question. 

JUDGE CHESTNUT: Okay. 
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REDIRECT EXAMINATION 

BY MR. CLEARFIELD: 

Q. Mr. Lacey, you were asked questions about how 

the monthly market p r i c i n g proposal t h a t you made would 

apply t o low income customers i n PPL's CAP or other low 

income assistance programs. How would they be t r e a t e d 

how would any discount or subsidy or b e n e f i t t h a t goes t o 

those customers now be handled i n t h a t context? 

A. I would t h i n k i t would be handled i n the exact 

same way i t ' s handled today. They would get the r a t e , and 

then i f there was a discount or a subsidy t h a t was passed 

through from a program, i t would be passed through t o them 

regardless of what the p r i c e of the power was. 

MR. CLEARFIELD: That's a l l I have. 

JUDGE CHESTNUT: Any recross based on the r e d i r e c t ? 

MR. MacGREGOR: No, Your Honor. 

JUDGE CHESTNUT: Thank you very much, Mr. Lacey. 

You're excused. 

THE WITNESS: Thank you, Your Honor. 

(Witness excused.} 

JUDGE CHESTNUT: Does t h a t take us t o Mr. Butler? 

MR. STEWART: Yes, Your Honor. 

JUDGE CHESTNUT: Do you want to stand, please, and 

rai s e your right hand? 

Whereupon, 
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THOMAS J . BUTLER 

having been duly sworn, t e s t i f i e d as fo l l o w s : 

JUDGE CHESTNUT: Please s i t down and g i v e and s p e l l 

y o ur name f o r t h e r e c o r d . 

THE WITNESS: Thomas J. B u t l e r , T-h-o-m-a-s 

JUDGE CHESTNUT: You're g o i n g t o have t o speak up, I 

t h i n k , f o r t h e b e n e f i t o f t h e c o u r t r e p o r t e r . 

THE WITNESS: Thomas J. B u t l e r , B - u - t - l - e - r . 

JUDGE CHESTNUT: Okay. 

MR. STEWART: Thank you, Your Honor. 

DIRECT EXAMINATION 

BY MR. STEWART: 

Q. Good morning, Mr. B u t l e r . Could you please 

s t a t e y our t i t l e and your bu s i n e s s address f o r t h e r e c o r d , 

please? 

A. My t i t l e i s D i r e c t o r o f Business Development and 

my bu s i n e s s address i s 1201 P i t t S t r e e t , P i t t s b u r g h , PA. 

MR. STEWART: Your Honor, I ' d l i k e t o i d e n t i f y f o r 

t h e r e c o r d what's been p r e v i o u s l y marked as Dominion R e t a i l 

Statement No. 1, t h e t e s t i m o n y o f Thomas J. B u t l e r , and 

Dominion R e t a i l Statement No. 1-SR, t h e s u r r e b u t t a l 

t e s t i m o n y o f Thomas J. B u t l e r . 

JUDGE CHESTNUT: They w i l l be so marked. 

(Whereupon, the documents were marked 

as Dominion R e t a i l Statements Nos. 1 

m 
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and 1-SR for ide n t i f i c a t i o n . ) 

BY MR. STEWART: 

Q. Mr. B u t l e r , do you have i n f r o n t of you copies 

of Dominion R e t a i l Statements Nos. 1 and 1-SR? 

A. Yes, I do. 

Q. Do you have any co r r e c t i o n s or a d d i t i o n s t o make 

t o those statements? 

A. No, I do not. 

Q. I s the i n f o r m a t i o n contained i n those statements 

t r u e and co r r e c t t o the best of your knowledge, in f o r m a t i o n 

and b e l i e f ? 

A. Yes, i t i s . 

Q. I f I were t o ask you the same questions t h a t are 

contained i n those two statements today, would your answers 

be the same? 

A. Yes, they would. 

MR. STEWART: With t h a t , Your Honor, I would move f o r 

admission i n t o the record Dominion R e t a i l Statements Nos. 1 

and 1-SR, subj ect t o cross-examinat ion and appropriate 

motions. 

JUDGE CHESTNUT: What happened t o 1-R? 

MR. STEWART: We di d n ' t have an R, we j u s t had an SR. 

JUDGE CHESTNUT: I have three pieces of testimony 

here marked -- oh, you know what, t h i s i s the wrong witness. 

Sorry. 
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MR. STEWART: I was j u s t going t o say, i f you have a 

1-R from Dominion, we've got a problem. 

JUDGE CHESTNUT: Are you sure you don't want t o adopt 

the testimony of Mr. Lacey? 

{Laughter.) 

JUDGE CHESTNUT: You're r i g h t . You're r i g h t . So 

we're o f f of Lacey, onto B u t l e r . Where are we w i t h that? 

MR. STEWART: I move f o r admission. 

JUDGE CHESTNUT: I s there any objection? 

{No response.) 

JUDGE CHESTNUT: The documents are admitted. 

(Whereupon, the documents marked 

as Dominion R e t a i l Statements Nos. 1 

and 1-SR were received i n evidence.) 

MR. STEWART: Thank you, Your Honor. The witness i s 

a v a i l a b l e f o r cross. 

JUDGE CHESTNUT: Mr. MacGregor. 

MR. MacGREGOR: Thank you, Your Honor. 

CROSS-EXAMINATION 

BY MR. MacGREGOR: 

Q. Good morning, Mr. B u t l e r . 

A. Good morning. 

Q. Can I t u r n t o page 1 of your testimony, and I 

note t h a t , u n l i k e most testimonies I read, you have nothing 

about your educational background and work experience, so I 
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apologize f o r burdening the record, but can you please 

summarize your formal education? 

A. My formal education, I have a Chemical 

Engineering Degree from the U n i v e r s i t y of P i t t s b u r g h , a B.S. 

i n Chemical Engineering, Bachelor's, and I have a Master's 

of Science, I n d u s t r i a l A d m i n i s t r a t i o n , from Carnegie Mellon 

U n i v e r s i t y . 

Q. Can you summarize your employment experience up 

t o the time you j o i n e d Dominion R e t a i l i n 1996? 

A. I worked f i v e years f o r LTV S t e e l , from 1981 to 

1986, and then I j o i n e d Dominion, which was formerly CNG, i n 

1988 and I've been w i t h them f o r approximately 18 years. 

Q. Can you also t e l l us a l i t t l e something f o r the 

record about Dominion R e t a i l ? Who are they? 

A. Dominion R e t a i l i s a competitive energy 

s u p p l i e r . We operate i n I guess 11 sta t e s r i g h t now. We 

serve about e i g h t t o nine hundred thousand, somewhere i n 

t h a t range, I'm not sure of the exact numbers, competitive 

small customers i n those s t a t e s . We serve over 200,000 

customers i n Pennsylvania, e i t h e r gas or e l e c t r i c i t y , and 

probably our next biggest -- a c t u a l l y , our l a r g e s t s t a t e we 

serve customers i s i n Ohio. We have about 450,000 gas 

customers i n Ohio. 

Q. Do you c u r r e n t l y serve any r e s i d e n t i a l or small 

commercial or i n d u s t r i a l customers f o r e l e c t r i c i t y i n PPL's 
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service t e r r i t o r y ? 

A. We do not. 

Q. I s Dominion R e t a i l owned by a l a r g e r company? 

A. Yeah, we're owned by Dominion Resources. 

Q. At page 1 of your d i r e c t testimony, l i n e s 17 t o 

19, you say t h a t your proposals, i n your opinion, comply 

w i t h the mandate t o promote a robust competitive market. 

Can you please s t a t e the source of t h a t mandate? 

A. You're on page 1 of the --

Q. Line 18. 

A. Line 18. I guess the mandate i s a c t u a l l y the 

s t a t u t e t o t r y t o create a competitive market i n the State 

of Pennsylvania. I believe t h a t unless we can balance the 

POLR plans w i t h c r e a t i n g a competitive market, balance both 

issues, a competitive market w i l l never develop. Dominion 

R e t a i l has been involved since the beginning w i t h t h i s 

program and we've served customers e l e c t r i c i t y f o r ten years 

i n Pennsylvania, and we're probably the lone e n t i t y t h a t can 

say t h a t . Our i n t e n t would be t o continue t o t r y t o provide 

competitive options f o r customers. I t ' s very c r i t i c a l , f o r 

a market t o develop, t h a t these POLR plans comply f a i r l y 

s t r i c t l y w i t h the mandate t h a t the p r i c e be p r e v a i l i n g and 

be market based. 

Q. My p o i n t i s somewhat more mundane and narrower 

than t h a t , Mr. B u t l e r . I have looked at the Competition 

m 
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1 Act, which you c i t e as the source of your mandate, and I do 

2 not f i n d the word "robust" i n the s t a t u t e . I s i t there? 

3 A. Well, t h a t may have been an exaggeration. 

4 Q. Thank you. On page 2 of your testimony, 

5 beginning at l i n e 4, you s t a t e your understanding regarding 

6 the E l e c t r i c i t y Generation Customer Choice and Competition 

7 Act, p a r t i c u l a r l y Section 2807(e)(3), and you reference i t s 

8 requirement, beginning on l i n e s 7 and 8, t h a t PPL acquire 

9 e l e c t r i c energy at p r e v a i l i n g market p r i c e s and recover 

10 f u l l y a l l reasonable costs. Would you agree w i t h me t h a t , 

11 j u s t l o o k i n g at the s t a t u t o r y language, i t does not say th a t 

12 customers must be charged p r e v a i l i n g market prices? 

13 A. I t does not say t h a t customers must be charged, 

14 i t b a s i c a l l y says t h a t the supply should be purchased at 

15 p r e v a i l i n g market p r i c e s . 

16 Q. Page 2, l i n e 19, of your testimony, you submit 

17 t h a t PPL can pass along t o i t s wholesale s u p p l i e r s most of 

18 the r i s k which appears t o be the basis of i t s r e c o n c i l i a t i o n 

19 request. Do you see t h a t reference? 

20 A. Yes. 

21 Q. I take i t your testimony i s t h a t PPL cannot pass 

22 along a l l r i s k t o the s u p p l i e r , only most r i s k ? 

23 A. I t should be able t o pass on a l l the r i s k s 

24 associated w i t h the a c q u i s i t i o n of the power and the costs 

25 associated w i t h a c q u i r i n g the power. 

• 
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Q. Then why d i d you say most r i s k i n your 

testimony? 

A. C e r t a i n l y i t cannot pass on a l l the c o l l e c t i o n 

r i s k s and some of those other items t h a t would be associated 

w i t h g e t t i n g a l l of t h e i r money f o r the power t h a t they 

sold. 

Q. On page 4 of your testimony, beginning on l i n e 

9, you describe what I guess i s your less p r e f e r r e d 

a l t e r n a t i v e proposal, t h a t i f p r i c e s t a b i l i t y i s the goal, 

then d e f a u l t service can be provided w i t h a long-term f i x e d 

p r i c e f o r a pe r i o d of no less than three years and no more 

than f i v e years. Do you see t h a t reference? 

A. Yes, I do. 

Q. Then you s t a t e i n a l i t t l e more d e t a i l at the 

bottom of page 5 of your testimony how t h i s would work, and 

summarizing, and c o r r e c t me i f I'm wrong, t h a t PPL would 

purchase i t s POLR supply needs i n 2009 and then f i x the 

p r i c e f o r at l e a s t three years, maybe up t o f i v e years; i s 

t h a t correct? 

A. Yes. My a l t e r n a t i v e was t o t r y t o balance the 

issues of you know, the concern i s p r e v a i l i n g i s v a r i a b l e 

and there's consumer issues associated w i t h t h a t . This i s 

a l t e r n a t i v e l y something t h a t would provide some type of 

st a b l e p r i c e --

Q. So the way t h i s would work, we would buy power 
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i n 2010 and, i f i t were f i v e years, then we would f i x the 

p r i c e f o r 2010, '11, '12, '13 and * 14; i s t h a t correct? 

A. Well, i f t h a t was the scenario t h a t you selected 

t o do -- fou r years i s what you're saying? 

Q. I said f i v e years. 

A. You would buy i t i n 2009 and you would f i x i t 

f o r three years or fou r years or whatever. 

Q. I s i t your testimony here t h a t t h a t would 

s a t i s f y the p r e v a i l i n g market p r i c e standard i n the statute? 

A. P r e v a i l i n g from the sense t h a t at l e a s t the 

purchase was made close t o the time i t s t a r t e d t o be 

consumed. The issue t h a t I have as a s u p p l i e r , and t h i s i s 

complicated a l i t t l e b i t from the standpoint t h a t --

r e a l i z e , I have zero customers on PPL. I f I can take a 

minute t o e x p l a i n . 

MR. MacGREGOR: Your Honor, my question was p r e t t y 

narrowly focused. 

JUDGE CHESTNUT: Yes. Mr. MacGregor's question was 

r e a l l y focusing on the time span there, and he was simply 

applying your three t o f i v e - y e a r a l t e r n a t i v e proposal. 

Is t h a t the way you meant i t ? 

MR. MacGREGOR: Yes, and I --

JUDGE CHESTNUT: I f you don't understand t h a t , 

Mr. B u t l e r , maybe he can rephrase i t , but you're k i n d of 

s t r a y i n g outside the bounds of the answer there. 

• 
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THE WITNESS: Okay. 

JUDGE CHESTNUT: But, on the other hand, I do want 

you t o f u l l y express y o u r s e l f and answer the question 

completely. 

BY MR. MacGREGOR: 

Q. My question i s t h i s r e a l l y . You t e s t i f i e d t h a t 

PPL's proposal here under which we would buy power i n 2007, 

l08 and * 0 9 t o provide f i x e d p r i c e service i n 2010 does not 

meet the p r e v a i l i n g market p r i c e standard, yet you've 

proposed an a l t e r n a t i v e standard here i n which PPL would 

purchase power i n 2 00 9 t o provide service f o r 2 010 through 

2014, and you've proposed i t as an a l t e r n a t i v e proposal 

here, so I presume you bel i e v e i t s a t i s f i e s the p r e v a i l i n g 

market p r i c e standard. My question i s : i f your a l t e r n a t i v e 

program s a t i s f i e s the p r e v a i l i n g market p r i c e standard, why 

doesn't PPL's? 

A. And I ' l l e x p l a i n why, why I view i t doesn't or 

i t puts at r i s k . I n my view, as a s u p p l i e r , f o r me to enter 

the market, i t would leave s i g n i f i c a n t o f f a t o r y (ph.) r i s k 

i f I were t o t r y t o buy my power three years i n advance and 

assume I was going t o have customers and customers t o market 

t o i n 2010. So my view i s t h a t the p r e v a i l i n g issue i s 

you've got t o buy i t close t o the time you s t a r t t o consume 

i t . I f you want t o buy i t f o r three years, you can buy i t 

f o r three years, but you've got t o buy i t close t o the time 

0 
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1 you're going t o t r y t o consume i t , because otherwise i t ' s 

2 going t o harm the competitive market. I t h i n k t h a t ' s the 

3 i n t e n t of why they put " p r e v a i l i n g " i n the language. 

Q. So as we s i t here today, Mr. B u t l e r , i s there a 

5 market p r i c e f o r power i n 2 010? 

6 A. Yes, there i s . 

7 Q. And we can purchase power today or next month or 

next year --

9 A. Yes. 

10 Q- -- f o r d e l i v e r y i n 2010? 

11 A. Yes. 

12 Q. And there i s a p r e v a i l i n g market p r i c e today f o r 

13 t h a t purchase; there's a market f o r t h a t and there's a p r i c e 

14 i n t h a t market, and th a t i s the p r e v a i l i n g market p r i c e f o r 

15 power t o be d e l i v e r e d i n 2010? 

16 A. That's t r u e . 

17 Q. Back on page 4 of your d i r e c t testimony, l i n e s 9 

18 through 10, you describe your a l t e r n a t i v e proposal, and then 

19 at l i n e 11 you say t h a t "...such a p r i c e must be set before 

20 the r a t e i s o f f e r e d and cannot change duri n g the period. 

21 you see t h a t reference? 

22 A. {Witness nodding head a f f i r m a t i v e l y . 

23 Q. Would you agree w i t h me t h a t under PPL's 

24 proposal, both of those c o n d i t i o n s would be s a t i s f i e d , i n 

25 t h a t customers and EGSs w i l l know the r a t e before the 

• 
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service i s o f f e r e d , and under PPL's proposal the p r i c e w i l l 

be f i x e d f o r 2010? 

A. I do agree w i t h t h a t . 

Q. Now, l o o k i n g at pages 6 and 7 of your d i r e c t 

testimony, beginning at the very bottom of page 6, you st a t e 

t h a t "...the i n c l u s i o n of a r e c o n c i l i a t i o n mechanism causes 

tremendous concern f o r Dominion R e t a i l . " Do you see t h a t 

reference? 

A. Uh-huh. 

Q. And can I r e f e r you t o page 6 of your 

s u r r e b u t t a l testimony, l i n e s 11 through 12? Do you there 

t e s t i f y t h a t "The r e c o n c i l i a t i o n proposed by PPL appears t o 

present minimal r a t e impact f o r customers i n PPL's service 

t e r r i t o r y " ? 

A. I was responding t o testimony t h a t was provided 

by, I b e l i e v e , witness K r a l l t h a t b a s i c a l l y said t h a t they 

f e l t the r e c o n c i l i a t i o n was going t o be r e l a t i v e l y de 

minimis or small. 

MR. MacGREGOR: Thank you. That's a l l I have. 

Your Honor. 

JUDGE CHESTNUT: Nobody else has i n d i c a t e d they have 

cross f o r t h i s witness, so do you want t o take a minute 

before r e d i r e c t ? 

Off the record. 

(Discussion o f f the record.) 
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1 JUDGE CHESTNUT: Back on the record. 

2 Mr. Stewart. 

3 MR. STEWART: Thank you. Your Honor. I have one 

4 c l a r i f y i n g question. 

5 REDIRECT EXAMINATION 

6 BY MR. STEWART: 

7 Q. Mr. B u t l e r , do you r e c a l l when Mr. MacGregor was 

8 asking you about the r i s k s t h a t PPL would be able t o pass on 

9 t o wholesale suppliers? 

10 A. Yes, I do. 

11 Q. Do you want t o c l a r i f y your response as f a r as 

12 what r i s k s you be l i e v e PPL w i l l not be able t o pass on? 

13 A. Well, at t h i s p o i n t I believe t h a t they couldn't 

14 pass on the a c t u a l c o l l e c t i o n of the charges,- the r i s k s 

15 associated w i t h t h a t was k i n d of the main c a t e g o r i z a t i o n and 

16 why I used the word "most" i n my testimony. 

17 MR. STEWART: That's a l l I have, Your Honor. 

18 JUDGE CHESTNUT: Any recross basfed on the r e d i r e c t ? 

19 MR. MacGREGOR: No, Your Honor. 

20 JUDGE CHESTNUT: Thank you very much, Mr. B u t l e r . 

21 You' re excused, 

22 (Witness excused.) 

23 JUDGE CHESTNUT: I t h i n k we've come t o the end of our 

24 witness l i s t . I s there anything else before we t a l k about 

25 b r i e f s ? 

• 

C O M M O N W E A L T H R E P O R T I N G C O M P A N V ( 7 1 7 ) 7 6 1 - 7 1 5 0 



m 

i 

2 

3 

4 

5 

6 

7 

8 

' 9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

244 

Mr. MacGregor? 

MR. MacGREGOR: Yes, Your Honor, there i s a c t u a l l y . 

The C o n s t e l l a t i o n --

JUDGE CHESTNUT: Oh; sorry. 

MR. MacGREGOR: -- s t i p u l a t i o n has two open issues. 

Part of t h a t s t i p u l a t i o n permits PPL t o present r e j o i n d e r 

testimony t o the redacted testimony of Ms. P h i l i p s , so I 

t h i n k Mr. Lewis may want t o introduce t h a t testimony, 

because our testimony responds t o i t . Then we can proceed 

t o present our testimony, and then Mr. Lewis can cross. 

JUDGE CHESTNUT: Yes. Sorry, Mr. Lewis, I di d n ' t 

mean t o neglect you. 

MR. LEWIS: That's q u i t e a l l r i g h t . Your Honor, I 

thought the way we were going t o proceed i s t h a t we would 

have Mr. Cavicchi take the stand and h i s r e j o i n d e r testimony 

would be presented. I would then get the o p p o r t u n i t y t o 

cross-examine him. At t h a t time I be l i e v e the s u r r e b u t t a l 

testimony of Mar j o r i e P h i l i p s would be introduced without 

o b j e c t i o n , but t h a t , depending upon Mr. Cavicchi's 

r e j o i n d e r , C o n s t e l l a t i o n wanted the o p p o r t u n i t y t o present 

very l i m i t e d s u r r e j o i n d e r . We j u s t don't know what he's 

going t o say. I thought t h a t was acceptable t o 

Mr. MacGregor. 

MR. MacGREGOR: I don't have any problem w i t h any of 

t h a t , I j u s t thought p r o c e d u r a l l y we ought t o go ahead and 
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s t i p u l a t e i n Ms. P h i l i p s ' testimony because our testimony 

responds t o i t , t h a t ' s a l l . That's f i n e . I don't care. 

JUDGE CHESTNUT: I don't t h i n k i t r e a l l y matters, 

because we're going t o end up at the same place, f r a n k l y . 

MR. MacGREGOR: E i t h e r way. 

JUDGE CHESTNUT: Yes. I j u s t don't want t o lose 

t r a c k of these t h i n g s . 

MR. LEWIS: Your Honor, may I have marked as 

C o n s t e l l a t i o n --

JUDGE CHESTNUT: Before you do, do you have an extra 

copy? 

MR. LEWIS: Yes. May I approach, Your Honor? 

JUDGE CHESTNUT: Sure. 

(Document handed t o Judge Chestnut.) 

JUDGE CHESTNUT: Thank you. 

MR. LEWIS: Your Honor, I have provided t o the 

stenographer two documents. The f i r s t document i s the 

s u r r e b u t t a l testimony of Mar j o r i e R. P h i l i p s , which I would 

ask t h a t Your Honor permit t o be marked as C o n s t e l l a t i o n 

Statement No. 1-SR. 

JUDGE CHESTNUT: I t w i l l be so marked. 

(Whereupon, the docuinent was marked 

as C o n s t e l l a t i o n Statement No. 1-SR 

f o r i d e n t i f i c a t i o n . ) 

MR. LEWIS: The second document i s an e x h i b i t which 
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1 accompanies t h a t s u r r e b u t t a l testimony, a multi-page 

2 document t h a t we would ask t o be marked f o r i d e n t i f i c a t i o n 

3 purposes as MRP-3. Your Honor, f o r the --

4 JUDGE CHESTNUT: I s t h i s the same MRP-3 t h a t was 

5 provided previously? 

6 MR. LEWIS: I t i s except t h a t i t has been redacted, 

7 and I would also p o i n t out --

8 JUDGE CHESTNUT: So th a t ' s redacted, too; okay. 

9 MR. LEWIS: Yes. And j ust so the record i s cl e a r , 

10 the s u r r e b u t t a l testimony of Mar j o r i e P h i l i p s has also been 

11 redacted i n accordance w i t h the s t i p u l a t i o n . 

12 JUDGE CHESTNUT: And you're not presenting Scott 

13 M i l l e r ' s testimony at a l l ? 

14 MR. LEWIS: That i s c o r r e c t , Your Honor. Nor w i l l we 

15 be presenting E x h i b i t s MRP-1 and MRP-2. 

16 JUDGE CHESTNUT: Okay. 

17 (Whereupon, the docuinent was marked 

18 as Constellation Exhibit No. MRP-3 

19 f o r i d e n t i f i c a t i o n . ) 

20 MR. LEWIS: Your Honor, i f i t ' s appropriate at t h i s 

21 time, I would move those e x h i b i t s i n t o evidence. 

22 JUDGE CHESTNUT: I s there any objection? 

23 MR. MacGREGOR: No o b j e c t i o n . 

24 JUDGE CHESTNUT: The documents are admitted. 

25 (Whereupon, the documents marked 
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as Constellation Statement No. 1-SR 

and Constellation Exhibit No. MRP-3 

were received i n evidence.) 

MR. MacGREGOR: Your Honor, at t h i s time we would 

r e c a l l Mr. Cavicchi t o the stand. He appeared yesterday and 

has been p r e v i o u s l y sworn. 

JUDGE CHESTNUT: Yes, and t h a t oath continues, 

Mr. Cavicchi. 

MR. CAVICCHI: Yes, Your Honor. 

Whereupon, 

JOSEPH CAVICCHI 

having p r e v i o u s l y been duly sworn, t e s t i f i e d f u r t h e r as 

f o l l o w s : 

MR. MacGREGOR: Your Honor, Mr. Cavicchi's testimony 

i s i n response t o a c e r t a i n p o r t i o n of Ms. P h i l i p s ' 

testimony, and t o ease the record we went ahead and wrote i t 

up t o d i s t r i b u t e i t , r a t h e r than reading i t i n t o the record, 

which I t h i n k w i l l probably save 20 minutes of time. 

JUDGE CHESTNUT: That's f i n e . 

MR. MacGREGOR: I f I can d i s t r i b u t e t h a t , t h a t w i l l 

perhaps move thi n g s along a l i t t l e b i t . 

JUDGE CHESTNUT: You know I'm i n favor of t h a t . 

(Document handed t o Judge Chestnut.) 

JUDGE CHESTNUT: Thank you. 

MR. MacGREGOR: I t ' s captioned Reply t o S u r r e b u t t a l 
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Testimony of Mar j o r i e R. P h i l i p s and I would ask t h a t i t be 

marked f o r i d e n t i f i c a t i o n as PPL Statement 2-S. 

JUDGE CHESTNUT: I t w i l l be so marked. 

(Whereupon, the document was 

marked as PPL Statement No. 2-S 

f o r i d e n t i f i c a t i o n . ) 

DIRECT EXAMINATION 

BY MR. MacGREGOR: 

Q. Mr. Cavicchi, do you have a copy of a document 

t h a t has been marked f o r i d e n t i f i c a t i o n as PPL Statement 2-S 

before you? 

A. I do, a l b e i t i t ' s not marked PPL 2-S. 

Q. That's a l l r i g h t . We'll mark i t . 

A. I n the i n t e r e s t of honesty here. 

Q. I s t h i s a copy of your prepared r e j o i n d e r 

testimony? 

A. 

Q. 

Yes, i t i s . 

And i t was prepared by you or under your d i r e c t 

supervision? 

A. I t was. 

Q. I s the i n f o r m a t i o n contained t h e r e i n t r u e and 

co r r e c t t o the best of your knowledge? 

A. I t i s . 

MR. MacGREGOR: Your Honor, subject t o cross-

examination, I would move the admission of PPL Statement 

# 
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2-S. 

JUDGE CHESTNUT: Any objection? 

MR. LEWIS: No o b j e c t i o n . 

JUDGE CHESTNUT: The document i s admitted. 

(Whereupon, the docuinent marked 

as PPL Statement No. 2-S 

was received i n evidence.) 

MR. MacGREGOR: Mr. Cavicchi i s a v a i l a b l e f o r cross. 

JUDGE CHESTNUT: Do you want t o take a minute t o 

review t h i s , Mr. Lewis, --

MR. LEWIS: I f I may. 

JUDGE CHESTNUT: - - o r have you seen i t already? 

MR. LEWIS: No, I have not seen i t already. Thank 

you. Your Honor. 

(Pause.) 

CROSS-EXAMINATION 

BY MR. LEWIS: 

Q. Mr. Cavicchi, I ' d l i k e t o ask you a few 

questions r e l a t e d p r i n c i p a l l y t o the r e p l y t h a t has now been 

introduced i n t o evidence, but by way of background, i n your 

d i r e c t testimony at page 3, you pointed out t h a t the company 

developed most of the documents f o r t h i s POLR s o l i c i t a t i o n 

based on documents t h a t were approved f o r use i n the RFP 

processes by the PUC or the Maryland Public Service 

Commission; i s t h a t correct? 
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A. That's c o r r e c t , Mr. Lewis. 

Q. Was one of the documents t h a t you r e l i e d on the 

form of Supply Master Agreement t h a t was used i n Maryland? 

A. I t was, I b e l i e v e . I t would have been the year 

2006, though. I believe they have d i f f e r e n t dates through 

time . 

Q. And i s n ' t i t f a i r t o say t h a t the provisions of 

the proposed SMA t h a t you have included i n your E x h i b i t 

JC-1, t h a t most of those p r o v i s i o n s are taken almost 

verbatim from the form of SMA th a t was used i n Maryland? 

A. I believe you're c o r r e c t t o i n d i c a t e t h a t many 

of the p r o v i s i o n s were taken verbatim, a l b e i t the agreement 

i t s e l f and the i n t e r l o c k i n g elements of the agreement were 

viewed i n d e t a i l by counsel f o r PPL and there were various 

m o d i f i c a t i o n s made i n order f o r the agreement t o , one, be 

cohesive w i t h respect t o PPL's proposal, and two, apply t o , 

i n f a c t , what PPL was requesting as p a r t of i t s request f o r 

proposal. 

Q. Was a reason t h a t PPL used the Maryland form of 

SMA as a model because -- was one of those reasons because 

Maryland had been e f f e c t i v e i n a t t r a c t i n g a large number of 

s u p p l i e r s t o b i d i n i t s auction? 

A. I n f a c t , t h a t wasn't one of the considerations. 

I t h i n k a primary consideration was t h a t the type of RFP 

Maryland was u t i l i z i n g was s i m i l a r t o the type of RFP that 
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PPL f e l t was appropriate f o r i t s s o l i c i t a t i o n s , namely, t h a t 

there are going t o be tranches i n various customer classes 

and the s t r u c t u r e of the Maryland model supply agreement was 

very conducive t o t h a t type of s t r u c t u r e , whereas i n 

co n t r a s t , f o r example, the New Jersey basic generation 

service a u c t i o n i s q u i t e a b i t d i f f e r e n t and i t would have 

been much more d i f f i c u l t t o adapt various p o r t i o n s of th a t 

c o n t r a c t . Moreover, the Penn Power proposed contract at the 

time also had s i m i l a r i t i e s i n t h a t there were classes of 

customers, several d i f f e r e n t classes, and i t f i t n i c e l y w i t h 

PPL's proposal. 

Q. Did PPL consider how the c o n t r a c t u a l language 

might i n f l u e n c e the w i l l i n g n e s s of s u p p l i e r s t o b i d i n 

p r o v i d i n g the supply? 

A. I can't say t h a t I was p r i v y t o a l l the l e g a l 

discussions t h a t they had surrounding the impact of the 

c o n t r a c t u a l language on s u p p l i e r s ' w i l l i n g n e s s t o provide an 

offer., but I do believe i t ' s an important element t h a t was 

considered throughout the process. 

Q. I n your r e p l y testimony at page 3, l i n e s 17 

through 19, you s t a t e t h a t the two-way d e f a u l t p r o v i s i o n i s , 

i n e f f e c t , a poor contract design; correct? 

A. I should be q u i t e c a r e f u l i n the language here 

given I'm not a lawyer by t r a i n i n g . The d e s c r i p t i o n here 

applies t o the c a l c u l a t i o n of the t e r m i n a t i o n payment 
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1 i t s e l f . I should be q u i t e c l e a r ; d e f a u l t p r o v i s i o n s do need 

2 t o go two ways i n t h a t e i t h e r p a r t y can d e f a u l t . I f you 

3 take another step i n a d e f a u l t p r o v i s i o n , a f t e r you have a 

4 d e f a u l t , there i s a means by which a remedy can be achieved 

5 by the d e f a u l t i n g p a r t y . I n most instances i t ' s the 

6 c a l c u l a t i o n of some type of t e r m i n a t i o n payment. The 

7 language here applies s p e c i f i c a l l y t o the t e r m i n a t i o n 

8 payment i t s e l f and whether the no n - d e f a u l t i n g p a r t y i n the 

9 event of a d e f a u l t would be o b l i g a t e d t o pay the d e f a u l t i n g 

10 p a r t y a t e r m i n a t i o n payment when, i n f a c t , the non-

11 d e f a u l t i n g p a r t y wasn't responsible f o r the con t r a c t 

12 t e r m i n a t i o n . 

13 Q. I ' l l explore t h a t area w i t h you i n j u s t a b i t , 

14 but before I do, i s n ' t i t t r u e t h a t the t e r m i n a t i o n payment, 

15 the type of t e r m i n a t i o n payment you are now s t a t i n g i s poor 

16 c o n t r a c t design, i s n ' t t h a t type -- and I w i l l describe i t 

17 as the two-way d e f a u l t p r o v i s i o n t h a t you've also o u t l i n e d 

13 i n your r e p l y testimony. Wasn't t h a t type of p r o v i s i o n 

19 approved by the Pennsylvania PUC f o r use by Penn Power when 

20 Penn Power obtained i t s POLR supply? 

21 A. F i r s t , you made an assumption i n the f i r s t p a r t 

22 of your question t h a t the t e r m i n a t i o n payment i t s e l f i s poor 

23 design, and I'm not arguing t h a t the t e r m i n a t i o n payment 

24 i t s e l f i s poor design, i t ' s the issue of when there's a 

25 t e r m i n a t i o n payment, should the non- d e f a u l t i n g p a r t y 
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1 p o t e n t i a l l y be o b l i g a t e d t o pay the d e f a u l t i n g p a r t y . I 

2 know the issue i s somewhat narrow, but I want t o be clear. 

3 I do bel i e v e the t e r m i n a t i o n payment and the d e f a u l t clauses 

4 are a b s o l u t e l y appropriate and t h a t there needs t o be a 

5 means by which the p a r t i e s , when a contract i s breached, can 

6 determine how i t needs t o be resolved. 

7 Q. Do you know what p r o v i s i o n was used i n the case 

8 of Penn Power t h a t was r e c e n t l y approved by the Pennsylvania 

9 Public U t i l i t y Commission? 

10 MR. MacGREGOR: I object t o t h a t question, 

11 Your Honor. The Penn Power order makes i t p e r f e c t l y c l e a r 

12 t h a t t h a t d e c i s i o n i s not p r e c e d e n t i a l . 

13 JUDGE CHESTNUT: I ' l l allow the answer. 

14 THE WITNESS: I have not looked at the compliance 

15 f i l i n g , so I'm not aware of the a c t u a l language t h a t was 

16 f i n a l l y adopted i n Penn Power, although I have read the 

17 c o n t r a c t and previous submission forms and have noted t o 

lg myself anyhow t h a t there i s a s i m i l a r l y complex p r o v i s i o n i n 

1 9 there w i t h respect t o d e f a u l t t h a t i s i n d i c a t i v e of a l l 

20 these s o r t s of p r o v i s i o n s , which i s t h a t they're very 

21 complex and they are meant t o somehow f i t together, and 

22 there are a large number of f o l k s here who probably 

23 understand b e t t e r than me e x a c t l y how t o f i t them together. 

24 BY MR. LEWIS: 

25 Q. Do you have i n f r o n t of you Co n s t e l l a t i o n ' s 
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1 E x h i b i t MRP-3? 

2 A. I do not. 

3 MR. LEWIS: May I approach the witness, Your Honor? 

4 JUDGE CHESTNUT: C e r t a i n l y . 

5 (Document handed t o witness.) 

6 THE WITNESS: Thanks. 

7 BY MR. LEWIS: 

8 Q. Mr. Cavicchi, t o j u s t r e f r e s h your r e c o l l e c t i o n , 

9 MRP-3 i s the redacted version of the red l i n e of the 

10 Maryland SMA versus the SMA t h a t PPL i s proposing t o use i n 

11 t h i s proceeding. Are you aware t h a t i n Maryland the Public 

12 Service Commission approved use of the two-way d e f a u l t 

13 p r o v i s i o n and the t e r m i n a t i o n p r o v i s i o n s t h a t are proposed 

14 i n MRP-3? 

15 A. Are you r e f e r r i n g t o the most recent order 

16 p e r t a i n i n g or at any --

17 Q - Or at any time. 

18 A. I'm aware i n general, yes, t h a t they have 

19 allowed t h i s type of p r o v i s i o n i n t h e i r c o n t r a c t s . 

20 Q- Are you aware of the p r a c t i c e i n I l l i n o i s ? 

21 A. I'm not aware of the p r a c t i c e i n I l l i n o i s . 

22 Q. So i f I were t o t e l l you t h a t i n I l l i n o i s i t was 

23 approved as w e l l , you would not be i n a p o s i t i o n t o 

24 disagree? 

25 MR. MacGREGOR: Objection, Your Honor; he says he 
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knows nothing about I l l i n o i s , no basis t o agree or disagree. 

JUDGE CHESTNUT: Okay. I f you ask him t o accept i t 

subject t o check, then you can do t h a t and provide a way f o r 

him t o check i t , i f possible. 

BY MR. LEWIS: 

Q. Are you aware t h a t the two-way p r o v i s i o n was 

approved f o r use i n New Jersey? 

A. I am aware t h a t the two-way p r o v i s i o n was 

approved f o r use i n New Jersey, and I i n d i c a t e here t h a t 

I've read the p r o v i s i o n and observed t h a t i t ' s a q u i t e 

d i f f e r e n t and more complex p r o v i s i o n t h a t o u t l i n e s several 

components r e l a t i n g t o the r i g h t s of the non-defaulting 

p a r t y when there i s a two-way p r o v i s i o n on the t e r m i n a t i o n 

payment i n existence. 

Q. Are you aware t h a t the two-way p r o v i s i o n was 

approved f o r use i n Delaware? 

A. I'm not aware t h a t i t was approved f o r use i n 

Delaware. 

Q. I s i t your testimony t h a t you don't know one way 

or the other? 

A. I t ' s my testimony, w i t h respect t o Delaware, 

t h a t I do not know one way or the other. 

Q. Are you aware t h a t the two-way p r o v i s i o n was 

approved f o r use i n the D i s t r i c t of Columbia? 

A. I am not aware t h a t i t was approved f o r use i n 
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the D i s t r i c t of Columbia. 

Q. And s i m i l a r l y , do you have any knowledge of i t 

one way or the other? 

A. I n Delaware, I do not. 

Q. I'm speaking of the D i s t r i c t of Columbia now. 

A. I'm sorry; the D i s t r i c t of Columbia, no, I do 

not. 

Q. Now, e a r l i e r you t e s t i f i e d t h a t i t was one of 

the company's considerations i n determining the language f o r 

the SMA t h a t i t be framed i n a way which might a t t r a c t 

p o t e n t i a l bidders. 

A. That's c o r r e c t . 

Q. That's a poor paraphrase of your testimony, but 

you can s t r a i g h t e n i t out f o r me. Did the company perform 

any survey t o determine whether the absence of t h a t two-way 

p r o v i s i o n might i n f l u e n c e the w i l l i n g n e s s of bidders t o 

p a r t i c i p a t e ? 

A. Not t h a t I'm aware of, no. 

Q. And have you performed any formal analysis t o 

determine whether the absence of t h a t p r o v i s i o n might 

i n f l u e n c e the w i l l i n g n e s s of bidders t o p a r t i c i p a t e ? 

A. No, I have not. 

Q. On page 3 of your r e p l y t o s u r r e b u t t a l 

testimony, at l i n e s 7 through 14, you provide a h y p o t h e t i c a l 

i n which you suggest t h a t there may be an i n c e n t i v e f o r a 

0 
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s u p p l i e r t o d e f a u l t i f the two-way p r o v i s i o n i s used; i s 

t h a t correct? 

A. That's c o r r e c t . 

Q. And w i t h your permission, I ' d j u s t l i k e t o walk 

through your l o g i c of what happens. 

MR. LEWIS: And w e ' l l t r y t o do t h i s q u i c k l y , 

Your Honor. 

BY MR. LEWIS: 

Q. Your h y p o t h e t i c a l assumes t h a t the market p r i c e 

of e l e c t r i c i t y d e clines; correct? 

A. That's c o r r e c t . 

Q. So the market p r i c e a t t h a t time i s below the 

cont r a c t p r i c e . 

A. That's c o r r e c t . 

Q. And i n a two-way p r o v i s i o n , what happens then 

upon termination? 

A. My understanding i s there i s a chance t h a t i f a 

s u p p l i e r d e f a u l t e d i n t h a t s i t u a t i o n , the t e r m i n a t i o n 

payment as c a l c u l a t e d could r e s u l t i n the non-defaulting 

p a r t y , i n t h i s instance the buyer, becoming o b l i g a t e d t o pay 

the d e f a u l t i n g s u p p l i e r some sum of money. 

Q. That's c o r r e c t . I n t h a t s i t u a t i o n , under the 

co n t r a c t t h a t ' s been proposed, the form of SMA t h a t ' s been 

included i n JC-1, are there not step-up r i g h t s ? 

A. There are step-up r i g h t s i n the c o n t r a c t ; t h a t ' s 

C O M M O N W E A L T H R E P O R T I N G C O M P A N Y ( 7 1 7 ) 7 6 1 - 7 1 5 0 



4» 

258 

1 c o r r e c t . 

2 Q. And i f the market p r i c e i s below the contract 

3 p r i c e , would there not be an i n c e n t i v e f o r other suppliers 

4 t o step up? 

5 A. I t ' s l i k e l y the case t h a t there would be an 

6 i n c e n t i v e . 

7 Q. And i f , i n f a c t , those s u p p l i e r s d i d step up, 

8 wouldn't the t e r m i n a t i o n p r o v i s i o n of the con t r a c t operate 

9 such t h a t no t e r m i n a t i o n payment would then be due? 

10 A. I can't s t a t e w i t h absolute c e r t a i n t y whether a 

11 t e r m i n a t i o n payment would be due or not, but I would sta t e 

12 t h a t a l l else equal, i t would lead toward a t e r m i n a t i o n 

13 payment not being due, although I ' l l note t h a t i n a l l 

14 instances where I'm f a m i l i a r w i t h the two-way p r o v i s i o n , 

15 there's a considerable amount of complexity, and my r e a l 

16 p o i n t here was i t concerned me t h a t we change one l i n e of a 

n co n t r a c t t h a t had several i n t e r l o c k i n g • c l a u s e s . Obviously, 

18 as our discussion has ensued, I'm q u i t e aware t h a t there are 

19 these s o r t s of p r o v i s i o n s . I'm not arguing t h a t the 

20 p r o v i s i o n s themselves are ne c e s s a r i l y i n a p p r o p r i a t e , j u s t 

21 t h a t they create a concern here where there's an absence of 

22 perhaps other language t h a t might be appropriate. 

23 Q. Let's j u s t address t h a t very q u i c k l y . Do you 

24 understand t h a t the purpose of the two-way p r o v i s i o n i s to 

25 make the forward value of the contract independent of any 
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1 f a c t o r s except f o r the movement of the market? 

2 A. I do not t h i n k I do understand t h a t . Are you 

3 t a l k i n g about an accounting issue? I s t h a t c o r r e c t , 

4 Mr. Lewis? 

5 Q. Not an accounting issue. What I'm saying i s 

6 t h a t -- l e t ' s take a two-way p r o v i s i o n r e a l q u i c k l y . I n the 

7 case of a one-way p r o v i s i o n , and as the SMA i s proposed i n 

8 JC-1, whether or not the forward value i s r e a l i z e d depends 

9 on whether the p a r t y i s i n d e f a u l t ; correct? 

10 (Alarm sounded.) 

11 A. Can you read back the question, or do you want 

12 t o r e s t a t e i t ? 

13 JUDGE CHESTNUT: I'm not sure where you are. Was 

14 there a question outstanding at t h i s point? 

15 MR. LEWIS: Yes, there was, Your Honor. 

16 BY MR. LEWIS: 

17 Q. The question I had i s , i n the case of a two-way 

18 p r o v i s i o n , i s n ' t i t t r u e t h a t whether the p a r t y r e a l i z e s the 

19 forward value of the contract depends upon who i s i n 

20 d e f a u l t ? 

21 A. That's c o r r e c t . 

22 Q- And i n the case of a two-way p r o v i s i o n , whether 

23 the p a r t y r e a l i z e s the forward value i s independent of 

24 whether and who i s i n default,- i s t h a t correct? 

25 A. I t h i n k g e n e r a l l y speaking t h a t ' s c o r r e c t , 
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1 although there o f t e n are so many clauses i n these sections 

2 of the co n t r a c t s , i t ' s hard t o s i t there and j u s t read i t 

3 and say e x a c t l y what would happen i n the event. I ' l l give 

4 you an example. To my r e c o l l e c t i o n , i n New Jersey there i s 

5 s p e c i f i c language where i f the t e r m i n a t i o n payment ended up 

6 being due from the non-defaulting p a r t y t o the d e f a u l t i n g 

7 p a r t y , there's some a d d i t i o n a l p r o t e c t i o n s t h a t the non-

8 d e f a u l t i n g p a r t y might be able t o r e t a i n p a r t of i t at i t s 

9 l e i s u r e , i t seems -- not i t s l e i s u r e , but based on 

10 reasonable, I presume, arguments t h a t they should be able t o 

11 r e t a i n p a r t of i t . 

12 Q. Thank you, Mr. Cavicchi. You're welcome to look 

13 at the c o n t r a c t , but would i t be f a i r t o describe the events 

14 of d e f a u l t p r o v i s i o n s t o include both t e c h n i c a l d e f a u l t s and 

15 performance de f a u l t s ? 

16 A. Yes. 

17 Q. And, t h e r e f o r e , under a one-way p r o v i s i o n , i n 

18 the event of a t e c h n i c a l d e f a u l t , i s n ' t i t t r u e t h a t a p a r t y 

19 could lose the forward value of the contract? 

20 A. Subject t o the operation of the p r o v i s i o n , I 

21 guess t h a t would p o t e n t i a l l y be the case, a l b e i t I'm not 

22 sure i n t h i s c ontract -- there are o f t e n clauses t h a t permit 

23 the buyer, i n the event of a s u p p l i e r d e f a u l t , t o be 

24 l e n i e n t ; I don't know how t o describe i t , Mr. Lewis, but 

25 there's some d i s c r e t i o n I guess i s the term. 

0 
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Q. Do you know how r a t i n g agencies view these types, 

of clauses? 

A. Rating agencies? No, I do not. 

Q. Do you know how the c r e d i t markets view these 

types of clauses? 

A. No, I do not. 

Q. You are aware, are you not, t h a t several banks 

or a f f i l i a t e s of banks have p a r t i c i p a t e d as bidders i n 

auctions around the country f o r power? 

A. I am aware of t h a t f a c t . 

Q. Are you aware t h a t Congress r e c e n t l y passed the 

F i n a n c i a l N e t t i n g Improvements Act of 2006, which may a f f e c t 

the v a l i d i t y of one-way settlement clauses? 

A. I am not aware of t h a t . 

Q. Are you aware of t h a t Act at a l l ? 

A. I am not. 

Q. Just t o complete the l i n e of questioning, I take 

i t , t h e r e f o r e , you are not aware of whether the presence of 

the one-way clause would a f f e c t the a b i l i t y of a p o t e n t i a l 

bidder t o get c r e d i t or to be a p p r o p r i a t e l y r a t e d i n 

connection w i t h i t s b i d i n t h i s proceeding? 

A. I am not f a m i l i a r . 

MR. LEWIS: I have no f u r t h e r questions a t t h i s time 

of Mr. Cavicchi. 

JUDGE CHESTNUT: Does anybody else have any questions 

€» 
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1 f o r t h i s witness? 

2 (No response.) 

3 JUDGE CHESTNUT: Do you want t o take a minute and see 

4 about r e d i r e c t then? 

5 MR. MacGREGOR: I don't t h i n k I have anything, 

6 Your Honor. I f I could j u s t have a minute? 

7 (Pause.) 

8 MR. MacGREGOR: I have no r e d i r e c t . Your Honor. 

9 JUDGE CHESTNUT: Thank you very much, Mr. Cavicchi. 

10 You're excused. 

11 THE WITNESS: Thank you, Your Honor. 

12 (Witness excused.) 

13 MR. LEWIS: Your Honor, I would l i k e t o present the 

14 s u r r e j o i n d e r of Mar j o r i e P h i l i p s , but i f I may, may I have 

15 one moment w i t h her so t h a t we can condense her testimony? 

16 JUDGE CHESTNUT: Sure. 

17 MR. MacGREGOR: Your Honor, we also have some' very 

IS short testimony from Mr. Kleha, and perhaps i t would be best 

19 t o hear both of those testimonies, because Ms. P h i l i p s might 

20 want t o respond t o t h a t as w e l l , and do i t a l l at once. 

21 JUDGE CHESTNUT: Okay. 

22 MR. HASSELL: Mr. Kleha, of course, has been 

23 p r e v i o u s l y sworn, Your Honor. 

24 JUDGE CHESTNUT: Yes. Thank you. 

25 MR. KLEHA: Good morning, Your Honor. 

C O M M O N W E A L T H R E P O R T I N G C O M P A N Y ( 7 1 7 ) 7 6 1 - 7 1 5 0 



• 

263 

1 Whereupon, 

2 JOSEPH M. KLEHA 

3 having previously been duly sworn, t e s t i f i e d further as 

4 follows: 

5 MR. MacGREGOR: Mr. Hassell i s going t o do the 

6 questioning, Your Honor. 

7 DIRECT EXAMINATION 

8 BY MR. HASSELL: 

9 Q. Mr. Kleha, have you had the o p p o r t u n i t y t o 

10 review the redacted s u r r e b u t t a l testimony of Ms. P h i l i p s 

11 r e l a t e d t o the transmission issues i n her testimony? 

12 A. Yes, I have, I've had an o p p o r t u n i t y t o give i t 

13 a cursory review. I have not, however, had an op p o r t u n i t y 

14 t o give i t a f u l l review at t h i s p o i n t i n time. Ms. P h i l i p s 

15 does discuss some of the elements of the change t o the SMA 

16 t h a t are re q u i r e d because of the proposed m o d i f i c a t i o n s t o 

17 PPL's proposal under i t s Competitive Bridge Plan and we w i l l 

18 be reviewing t h a t i n d e t a i l . 

19 Q. Am I co r r e c t t h a t Ms. P h i l i p s ' testimony has 

20 attached t o i t a l i s t of various proposed changes t o the 

21 SMA? 

22 A. Yes, i t does. There were several sections, and 

23 she may c o r r e c t me where I miss them here. I n p a r t i c u l a r , 

24 there are two e x h i b i t s t o the SMA, E x h i b i t D and E x h i b i t H, 

25 which r e l a t e t o transmission, and I bel i e v e i t i s A r t i c l e 
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1 2.3 and 2.4 of the SMA t h a t also r e l a t e t o transmission, as 

2 w e l l as some others t h a t may be i n there, and those sections 

3 have t o be reviewed i n d e t a i l because there were s i g n i f i c a n t 

4 m o d i f i c a t i o n s t o them. 

5 Q. You do acknowledge t h a t c e r t a i n changes do need 

6 t o be made t o the SMA as a r e s u l t of the changes on the 

7 transmission --

8 A. Yes. Yes. Those --

9 Q. How does PPL E l e c t r i c propose t o deal w i t h those 

10 proposed changes, the need f o r those proposed changes? 

11 A. Well, upon review we w i l l attempt t o determine 

12 i f the proposed changes t h a t Ms. P h i l i p s r e f l e c t s i n her 

13 e x h i b i t provide f o r changes t h a t are consistent w i t h my 

U testimony i n t h i s proceeding w i t h regard t o proposed 

15 transmission service under the TCS. The SMA c l e a r l y 

16 i n d i c a t e s t h a t the d e l i v e r y p o i n t f o r energy from the 

17 s u p p l i e r i s the PPL zone, and from t h a t standpoint PPL 

18 E l e c t r i c w i l l be responsible f o r network i n t e g r a t i o n 

19 transmission service w i t h i n i t s zone and from the d e l i v e r y 

20 p o i n t t o i t s customers. The s u p p l i e r , on the other hand, 

21 w i l l be responsible f o r transmission service f o r g e t t i n g the 

22 power to the PPL border, t o the p o i n t of d e l i v e r y . I n 

23 a d d i t i o n t o t h a t , the s u p p l i e r w i l l be responsible f o r a l l 

24 a n c i l l a r y services, whether they're outside of the PPL zone 

25 or w i t h i n the PPL zone. From t h a t standpoint, the SMA w i l l 
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1 have t o be modified t o r e f l e c t those changes and t o meet 

2 those p r i n c i p l e s . 

3 Q. Mr. Kleha, are you aware of the s t i p u l a t i o n t h a t 

4 has been entered i n t o w i t h C o n s t e l l a t i o n i n t h i s proceeding 

5 r e l a t e d t o doing the changes t o the SMA? 

6 A. Yes, I am. I believe we f i l e d i t t h i s morning. 

7 That s t i p u l a t i o n provides t h a t PPL E l e c t r i c and 

8 C o n s t e l l a t i o n , as w e l l as other i n t e r e s t e d p a r t i e s , w i l l 

9 convene t o review the proposed changes t o the SMA, and t o 

10 the RFP where necessary, t o r e f l e c t the proposed changes, t o 

11 the transmission service p o r t i o n , and t h a t we w i l l attempt 

12 t o reach consensus on a l l of those issues. To the extent we 

13 resolve i t t o a consensus p o i n t , the consensus p o s i t i o n w i l l 

14 be f i l e d w i t h i n PPL's compliance f i l i n g . I f we do not reach 

15 consensus, then the compliance f i l i n g w i l l r e f l e c t PPL's 

16 proposal and the p a r t i e s w i l l have the o p p o r t u n i t y t o f i l e 

17 comments at t h a t time. 

18 Q. Do you have anything f u r t h e r t o add, Mr. Kleha? 

19 A. No, I do not. 

20 MR. HASSELL: I bel i e v e we are completed, Your Honor. 

21 JUDGE CHESTNUT: Thank you. 

22 (Pause.) 

23 MR. LEWIS: I have no questions of Mr. Kleha. 

24 JUDGE CHESTNUT: Thank you, Mr. Lewis. 

25 Thank you, Mr. Kleha, you are excused again. 
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1 THE WITNESS: Thank you. 

2 (Witness excused.} 

3 JUDGE CHESTNUT: Does t h a t take us t o Ms. P h i l i p s at 

4 t h i s point? 

5 MR. LEWIS: Yes. 

6 JUDGE CHESTNUT: Raise your r i g h t hand. 

7 Whereupon, 

8 MARJORIE R. PHILIPS 

9 having been duly sworn, t e s t i f i e d as follows: 

10 JUDGE CHESTNUT: Please s i t down and give and s p e l l 

U your name f o r the record. 

12 THE WITNESS: Sure. I t ' s M a r j o r i e , M - a - r - j - o - r - i - e , 

13 R. P h i l i p s , P - h - i - l - i - p - s . 

14 JUDGE CHESTNUT: Go ahead, Mr. Lewis. 

15 DIRECT EXAMINATION 

16 BY MR. LEWIS: 

17 Q. Ms. P h i l i p s , p r e l i m i n a r i l y , by whom are you 

18 employed? 

19 A. C o n s t e l l a t i o n Energy Commodities Group, Inc. 

20 Q. And i n what capacity? 

21 A. I am Vice President of Regulatory A f f a i r s . 

22 MR. LEWIS: Your Honor, I would j u s t note f o r the 

23 record t h a t Ms. P h i l i p s ' educational and employment 

24 background have been described i n her s u r r e b u t t a l testimony. 

25 JUDGE CHESTNUT: Fine. I don't t h i n k there's any 

• 
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dispute about i t , i s there? 

MR. LEWIS: No. 

MR. MacGREGOR: No, a c t u a l l y there's not, Your Honor, 

we are not chal l e n g i n g Ms. P h i l i p s as an expert. I would 

s t a t e f o r the record t h a t her resume i n d i c a t e s t h a t she has 

a law degree, and t h a t ' s f i n e , but I assume she i s not being 

presented t o t e s t i f y on any l e g a l matters but only on expert 

f a c t u a l issues. 

JUDGE CHESTNUT: I don't see why she can't t e s t i f y t o 

l e g a l matters since she i s a lawyer. 

MR. MacGREGOR: I would object t o t h a t , Your Honor. 

The law i s f o r Your Honor t o determine and f o r the p a r t i e s 

t o f i l e a b r i e f --

JUDGE CHESTNUT: She can give her understanding of 

i t . But why are we t a l k i n g about t h i s here --

MR. MacGREGOR: I don't know. 

MR. LEWIS: I was being e n t e r t a i n e d . 

MR. MacGREGOR: I t ' s an i n t e r e s t i n g d i g r e s s i o n . 

BY MR. LEWIS: 

Q. Ms. P h i l i p s , l e t ' s begin w i t h the testimony t h a t 

Mr. Kleha j u s t provided. Did h i s testimony c l a r i f y how the 

transmission charges would be handled? 

A. No, w i t h a l l due respect, i t a c t u a l l y -- I'm 

even more confused. I n PJM, I would assume t h a t when i n the 

testimony PPL sai d t h a t they would be buying transmission on 
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1 behalf of i t s customers, t h a t the service t h a t they would 

2 purchase i s f i r m network service, because t h a t ' s the most 

3 s o l i d d e l i v e r y t h a t you can purchase and t h a t ' s , of course, 

4 what they're using today, and t h a t service doesn't have 

5 i t ' s a c t u a l l y much broader than what Mr. Kleha t e s t i f i e d . 

6 When you buy f i r m network service, t h a t e n t i t l e s you t o take 

7 energy from anywhere, once i t ' s on the PJM system, t o the 

8 PP&L zone, so, i n f a c t , when they take energy when they 

9 take t h i s service, they can accept energy anywhere i n the 

10 PJM zone at no a d d i t i o n a l cost and i t gets d e l i v e r e d t o the 

11 PP&L zone. Therefore, what the s u p p l i e r would a p p r o p r i a t e l y 

12 be responsible f o r are any charges t o import t h a t energy 

13 i n t o PJM. And I'm confused because the statement was, 

14 "We'll take service from the PPL zone t o our customers," and 

15 t h a t i s a d i s t r i b u t i o n service t h a t i s n ' t even governed by 

16 the PJM r u l e s . So, a c t u a l l y , I'm more confused now than 

17 ever. 

18 Q. I s i t your understanding t h a t pursuant t o the 

19 s t i p u l a t i o n , t h a t the company w i l l meet w i t h you and others 

20 i n any attempt t o work t h a t out? 

21 A. Yes. I appreciate t h e i r o f f e r t o do so, and we 

22 w i l l w i l l i n g l y p a r t i c i p a t e w i t h them. 

23 Q. Turning now t o the r e p l y of Mr. Cavicchi. Are 

24 you f a m i l i a r w i t h the pr o v i s i o n s he describes i n h i s r e p l y 

25 as the two-way d e f a u l t provisions? 
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A. Yes, I am. 

Q. I n h i s r e p l y , he suggests t h a t those provisions 

are not common. Do you know whether they are common i n the 

industry? 

A. I would have t o disagree v i o l e n t l y . The 

standard agreement we use i n the i n d u s t r y i s c a l l e d the 

Edison E l e c t r i c Agreement. Almost a l l t r a n s a c t i o n s today, 

other than the kinds we're t a l k i n g about here, are done 

under t h a t standard agreement. We also o f t e n use ISDA 

agreements i n our business. Again, t h a t language i s there. 

Also, i n most of the procurements i n the mid A t l a n t i c , New 

Jersey, Maryland, Delaware, D i s t r i c t of Columbia, and i n 

I l l i n o i s , which i s i n PJM, they a l l have t h i s p r o v i s i o n and 

i t i s f o r t h i s s p e c i f i c load f o l l o w i n g product. 

Q. Do you know how the c r e d i t agencies view these 

provisions? 

A. They view them as very c r i t i c a l , and a c t u a l l y 

they're b e n e f i c i a l f o r both p a r t i e s , not j u s t one or the 

other, and t h a t ' s because what they do i s they look at the 

forward value of the contract and they r e a l i z e t h a t even i f 

there i s a t e r m i n a t i o n , both p a r t i e s are preserving the 

value of the c o n t r a c t ; t h a t i s , i f , i n f a c t , the sup p l i e r i s 

the d e f a u l t i n g p a r t y , and the buyer can go out and purchase 

energy at a cheaper p r i c e , the buyer i s s t i l l p r o t e c t e d i n 

t h a t i t w i l l not pay the s e l l e r unless i t gets a b e n e f i t 
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here, which i s t o say i t s p r i c e comes i n under t h a t 

c o n t r a c t . So i t p r o t e c t s the buyer i n t h a t when the c r e d i t 

agency looks at i t s c o n t r a c t s , t h a t the buyer w i l l never be 

o b l i g a t e d t o pay more than t h a t , and i t p r o t e c t s the s e l l e r 

because i t guarantees the s e l l e r t h a t i t w i l l have t h i s 

forward income. 

And i f I might add a l i t t l e b i t , I understand t h a t 

PPL has an issue because somehow i t seems wrong t h a t the 

d e f a u l t i n g p a r t y would get paid, but, i n f a c t , whether we 

l i k e i t or not, t h i s i s a commodities c o n t r a c t and i t i s 

t r e a t e d as a forward c o n t r a c t , and t h a t i t i s very standard 

i n the business at t h i s p o i n t , as I mentioned, i t ' s very --

PP&L would a c t u a l l y be the exception, not the r u l e , except . 

i n the northeast cases t h a t i t c i t e d , i n not having t h i s 

p r o v i s i o n , which j u s t looks at preserving the balance of the 

agreement and doesn't look at who's d e f a u l t i n g or non-

d e f a u l t i n g . Also, i f I could j u s t p o i n t out t h a t the p a r t y 

t h a t i s non- d e f a u l t i n g has the r i g h t t o waive the d e f a u l t 

and not enforce the p r o v i s i o n s . 

Q. I n your view, would the presence of a two-way 

d e f a u l t p r o v i s i o n enhance or d e t r a c t from the w i l l i n g n e s s of 

su p p l i e r s t o p a r t i c i p a t e i n the bidding? 

A. I t may d e t r a c t from t h e i r w i l l i n g n e s s t o 

p a r t i c i p a t e . I t , more i m p o r t a n t l y , w i l l add t o the cost t o 

the consumers, because a l l of the f o l k s t h a t are s i m i l a r l y 

• 
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s i t u a t e d as us, we assign a cost t o everything, and i f t h i s 

h u r t s our c r e d i t , which i t would because we no longer have 

t h a t two-way guarantee, we're going t o have t o add a 

premium. 

I might add t h a t i t ' s p a r t i c u l a r l y u n f a i r because my 

competitors, such as Morgan Stanley and J. Aron, w i l l be 

able t o take advantage of t h i s new Act where a one-way 

settlement i s unenforceable against them, and so I am 

a c t u a l l y going t o be at a disadvantage because maybe they 

don't have t o p r i c e t h a t r i s k i n the way I do, and so i t 

r e a l l y makes sense, you want t o get as -- but I may manage 

the commodity p r i c i n g b e t t e r . So you r e a l l y want everybody 

to be on an equal p l a y i n g f i e l d , so t h a t ' s why i t might 

a f f e c t p r i c e and i t might a f f e c t w i l l i n g n e s s t o p a r t i c i p a t e . 

Q. Ms. P h i l i p s , you j u s t r e f e r r e d t o an Act. I s 

t h a t the F i n a n c i a l N e t t i n g Improvements Act of 2006? 

A. Yes, i t i s . 

Q. Just so the record i s cl e a r , i f the SMA includes, 

a one-way p r o v i s i o n , would t h a t be more or less a t t r a c t i v e 

f o r suppliers? 

A. I t would be much less a t t r a c t i v e . 

MR. LEWIS: I have no f u r t h e r questions. 

JUDGE CHESTNUT: Mr. MacGregor or Mr. Hassell? 

MR. MacGREGOR: May we have a minute, Your Honor? 

JUDGE CHESTNUT: C e r t a i n l y . 
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1 (Pause.) 

2 MR. HASSELL: Your Honor, while Mr. MacGregor i s 

3 determining whether there i s anything, I have j u s t a couple 

4 of questions f o r Ms. P h i l i p s . 

5 JUDGE CHESTNUT: Okay. 

6 CROSS-EXAMINATION 

7 BY MR. HASSELL: 

8 Q. Ms. P h i l i p s , are you aware of the testimony t h a t 

9 has been presented on behalf of the O f f i c e of Small Business 

10 Advocate by Mr. Brian Kalcic? 

11 A. I would need t o be refreshed on i t . 

12 Q. Mr. Kalc i c presented testimony i n d i c a t i n g a 

13 concern t h a t i f p r i c e s i n the b i d process are compared on an 

14 energy basis excluding transmission, t h a t there could be 

15 a c t u a l p r i c e d i s t o r t i o n s where transmission costs t h a t might 

16 r e s u l t f o r one bidder would be higher than the transmission 

17 costs r e l a t e d t o another bidder. 

28 A. I a c t u a l l y don't know where t h a t comes from. I n 

19 my experience, the issue w i t h transmission costs and the 

20 reason t h a t we advocate them being borne by the buyer i s 

21 t h a t i t u s u a l l y reduces the p r i c e t h a t we would o f f e r , and 

22 I ' l l e x p l a i n why. There i s r i s k associated w i t h 

23 transmission rates changing, and t h a t ' s a -- gene r a l l y the 

24 buyer i s able t o pass through a l l the costs of the change i n 

25 r a t e s t o i t s customers, and, t h e r e f o r e , they don't pay a 
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premium. I f I were t o take the r i s k as a s u p p l i e r , I'm 

going t o have t o add a r i s k premium f o r these changes i n 

rate s or changes i n r e l a t e d charges because I don't know 

what they are and I'm bidding, you know, three years behind. 

And so we recommend, why do you want my r i s k premium added 

t o t h i s ? I n f a c t , when they are transmission charges and 

tr a n s m i s s i o n - r e l a t e d charges, i n almost a l l cases the Public 

U t i l i t y Commissions have l e t them be passed through t o 

customers d i r e c t l y and t h a t way they don't have t o pay the 

premium and they get the best p r i c e . We've j u s t found t h a t 

a l l o c a t i o n of r i s k reduces p r i c e s t o consumers. 

MR. MacGREGOR: I do have one question, Your Honor. 

JUDGE CHESTNUT: C e r t a i n l y . I s Mr. Hassell done? 

MR. MacGREGOR: I don't know i f he's done or not; I'm 

sorry . 

{Pause.) 

BY MR. HASSELL: 

Q. Let me ask you t h i s . Would you agree t h a t under 

the PPL proposal, s u p p l i e r s would bear congestion r i s k ? 

A. Absolutely. 

MR. HASSELL: Your Honor, t h a t ' s a l l . 

JUDGE CHESTNUT: Mr. MacGregor. 

MR. MacGREGOR: Yes, Your Honor, j u s t a couple of 

questions. 

CROSS-EXAMINATION 

• 
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1 BY MR. MacGREGOR: 

2 Q. I t seems t o me the bottom l i n e here I s th a t 

3 you're saying t h a t you might not b i d on t h i s c o n t r a c t , or, 

4 i f you d i d b i d on t h i s c o n t r a c t , you would l i k e l y increase 

5 your p r i c e , and you would have d i f f i c u l t y competing and 

6 d i f f i c u l t y g e t t i n g c r e d i t unless t h i s c o n t r a c t contains a 

7 p r o v i s i o n t h a t allows you t o be paid f o r d e f a u l t i n g under 

8 the c o n t r a c t . I s that' your testimony e s s e n t i a l l y summarized 

9 here? 

10 MR. LEWIS: Your Honor, I would ob j e c t t o the 

11 c h a r a c t e r i z a t i o n . 

12 .JUDGE CHESTNUT: Well, she has the chance t o respond. 

13 THE WITNESS: Just repeat i t , would you? 

H BY MR. MacGREGOR: 

15 Q. Yes, I would. I'm j u s t t r y i n g t o summarize here 

16 t o understand the issue. 

17 A. Yes, I'm sorry, I do remember the question now. 

18 I blanked. I t i s my testimony t h a t the d e f a u l t i n g p a r t y 

19 would be paid i n accordance w i t h p r e v a i l i n g i n d u s t r y 

20 p r a c t i c e s . 

21 MR. MacGREGOR: Thank you, Your Honor. That's a l l I 

22 have. 

23 JUDGE CHESTNUT: Does anybody else have any cross-

24 examination f o r t h i s witness? 

25 (No response . ) 

m 
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1 JUDGE CHESTNUT: Mr. Lewis, do you want t o see i f you 

2 have r e d i r e c t ? 

3 (Pause.) 

4 MR. LEWIS: No f u r t h e r questions, Your Honor. 

5 JUDGE CHESTNUT: Thank you very much. You're 

6 excused, Ms. P h i l i p s . 

7 (Witness excused.) 

8 JUDGE CHESTNUT: Does anybody have anything else then 

9 before we t a l k about the b r i e f s ? 

10 (No response . ) 

11 JUDGE CHESTNUT: As i n d i c a t e d , main b r i e f s are due 

12 January 12, r e p l y b r i e f s are due January 19. We went over 

13 t h i s p r e v i o u s l y at the pre-hearing conference. I would l i k e 

14 a l l of you t o r e f l e c t , now t h a t we've completed the 

15 e v i d e n t i a r y hearings, on what your a c t u a l p o s i t i o n i s 

16 f i n a l l y going t o be here, and perhaps there i s some room f o r 

17 r e s o l u t i o n . I f not, then I ' l l expect t o see the b r i e f s . 

18 I f , however, you decide t h a t you would l i k e t o s l i p the 

19 b r i e f i n g schedule i n order t o have some settlement t a l k s , 

20 t h a t ' s c e r t a i n l y okay. 

21 Mr. Gray. 

22 MR. GRAY: Your Honor, j u s t t o be c l e a r , those dates 

23 are hard copy in-hand dates t o you i n Ph i l a d e l p h i a ; correct? 

24 JUDGE CHESTNUT: You know, I'm embarrassed t o admit 

25 t h a t I can't remember what I said before, but yes, i f t h a t ' s 

48ft 
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what I said. I do want your b r i e f s e l e c t r o n i c a l l y i n an 

e d i t a b l e form, and keep i n mind what I t o l d you before about 

them; keep i t simple. Now, when I say keep i t simple, you 

cannot summarize i t enough. I e s p e c i a l l y want t o have .some 

ki n d of summary from you of what your c l i e n t ' s p o s i t i o n i s 

so I can cut and paste t h a t instead of coming up w i t h i t 

myself. Other th i n g s t o keep i n mind: short paragraphs, 

l o t s of white space; good t a b l e of contents. I can't stress 

the t a b l e of contents t h i n g enough, because t h a t ' s an 

o u t l i n e f o r you t o use and f o r the reader t o use so they 

have a context i n which t o put your issues. But at t h i s 

p o i n t , perhaps you can get together and see what issues 

r e a l l y do need t o be developed since I know there's been 

s u b s t a n t i a l movement i n terms of the o r i g i n a l f i l i n g . 

Does anybody have any other questions about the 

b r i e f s or anything else w i t h respect t o the conduct of t h i s 

proceeding? 

MR. MacGREGOR: Your Honor, I don't know i f i t ' s 

necessary or not, but i f i t , I would l i k e t o ask t h a t we 

keep the record open. I do expect at l e a s t one more and 

maybe a couple more s t i p u l a t i o n s . 

JUDGE CHESTNUT: That would be f i n e . I also 

recognize t h a t there are outstanding at l e a s t one, p o s s i b l y 

more, data requests, so at t h i s p o i n t my i n c l i n a t i o n i s t o 

close the record when I receive your r e p l y b r i e f s . 

to 
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(No response.) 

JUDGE CHESTNUT: Then l e t me say what a pleasure i t 

was t o see a l l of you and to have these hearings. I t was 

much less of a nightmare than I had a n t i c i p a t e d . I f I can 

help i n any way, please don't h e s i t a t e ; i f you have a 

procedural question or i f you come i n t o a problem w i t h 

respect t o your b r i e f s or anything else, l e t me know. I'm 

not going t o a c t u a l l y be i n the o f f i c e t i l l January 3, and, 

of course, I'm not going t o be reviewing my e-mail or 

t h i n k i n g about t h i s , but i f anything else comes up -- you 

know, i f something urgent does come up, t o be honest, I 

probably w i l l check i t o c c a s i o n a l l y . I f not, l e t my 

secretary know and s h e ' l l contact me. 

Otherwise, I wish you a l l a Happy Holiday and good 

luck t o you i n your personal and p r o f e s s i o n a l l i v e s . 

(Whereupon, at 12:05 p.m., the hearing was 

adjourned.) 

*** 
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C E R T I F I C A T E 

I hereby c e r t i f y , as the stenographic r e p o r t e r , t h a t 

the foregoing proceedings were taken s t e n o g r a p h i c a l l y by me, 

and t h e r e a f t e r reduced t o t y p e w r i t i n g by me or under my 

d i r e c t i o n ; and t h a t t h i s t r a n s c r i p t i s a t r u e and accurate 

record t o the best of my a b i l i t y . 
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