BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Alan Haulman d/b/a AJH Pizza, Inc.			:
							:
		v.						:	C-2014-2415273
							:
PPL Electric Utilities Corporation/			:
Blue Pilot Energy, LLC				:

[bookmark: _GoBack]

ORDER DENYING MOTIONS FOR SUMMARY JUDGMENT


		This Order is issued pursuant to the authority granted to Presiding Officers under 52 Pa. Code §§ 5.483 and 5.102(d).  The Order denies the Motion for Summary Judgment filed on October 13, 2014, by Blue Pilot Energy, LLC, (Blue Pilot) and the Motion for Summary Judgment filed on July 31, 2015 by Alan Haulman d/b/a AJH Pizza, Inc. (Complainant).  Other procedural issues are addressed in the Order.

HISTORY

		The procedural history of this case is complex, as is the account of the facts alleged in the multiple prehearing filings of the parties.  I note that Blue Pilot, is involved in other proceedings before the Commission relative to billings made during that weather event in the winter or 2013-2014 referred to as “the polar vortex.”  I had hoped that the outcome of those proceedings might obviate the need for litigation here but such, it would seem, is not the case.

		This case originated as a Complaint filed by Alan Haulman d/b/a AJH Pizza, Inc. on April 2, 2014.  The Complaint was filed against “Blue Pilot and PPL Electric,” alleging incorrect billing.  The following relief was requested:

We would request that the PUC determine that AJH Pizza Inc was not billed correctly as a result of an unauthorized switch from PPL Electric to Blue Pilot Energy. Further, Blue Pilot Energy has no written contract with AJH Pizza Inc.

We would request that AJH Pizza Inc be given a credit in the amount of the difference between Blue Pilot Energy's bill for February and March and what PPL Electric would have
billed for February and March, as follows:

February: Blue Pilot Energy billed $0.4490 per KWH for 27,708.2405 KWH, or $12,441.00. PPL Electric would have billed $0.09250 per KWH for this period, or $2,563.01. This is a difference of $9,877.99.

March: Blue Pilot Energy billed $0.4490 per KWH for 26,854.9889 KWH, or $12,057.89. PPL Electric would have billed $0.10391 per KWH for this period, or $2,790.50. This is a difference of $9,267.39.

Total credit: $9,877.99 + $9,267.39 = $19,145.38.

		The Complaint was signed by Alan Haulman, President of the Complainant.	

		On April 9, 2014, the Secretary of the Commission served the Complaint on Blue Pilot and PPL Electric Utilities Corporation (PPL).

		On April 29, 2014, Blue Pilot filed an Answer to the Complaint denying the allegations contained therein and raising a number of affirmative defenses (essentially New Matter).  The Answer was signed by Nazaric J. Jureidini, Esq., an attorney licensed to practice in the state of Nevada.[footnoteRef:1] [1:  	I note that Blue Pilot is currently represented by counsel licensed to practice in Pennsylvania as is required by the Commission.] 


		On April 30, 2014, PPL filed an Answer to the Complaint denying the averments therein but requesting mediation.

		On May 7, 2014, Complainant filed an Answer to the New Matter denying every assertion therein as a conclusion of law to which further response was unnecessary.

		On May 19, 2014, an Interim Order was issued by the Chief Administrative Law Judge setting this matter for mediation.  It would appear that the mediation was inconclusive.

		On June 5, 2014, PPL filed a Certificate of Satisfaction which was promptly withdrawn on June 6, 2014.

		By Notice issued on July 7, 2014, an evidentiary hearing was scheduled for August 27, 2014 at the Commission’s office in Harrisburg, Pennsylvania.  

		On July 27, 2014, I granted a Motion for Continuance filed by counsel for Complainant.

		On August 27, 2014, an Order was issued rescheduling the hearing in this case for November 4, 2014.

		On September 26, 2014, PPL filed a “Request for Relief” asking that the parties be directed to pre-file written testimony.

		On October 13, 2014, Blue Pilot filed a Motion for Summary Judgment arguing legal insufficiency of the Complaint, lack of justiciable facts in controversy, and the lack of jurisdiction for the Commission to direct the issuance of a refund or credit from an EGS.  An evidentiary hearing had been rescheduled for November 5, 2014.  That hearing was continued to afford the Complainant an opportunity to file an Answer to the Motion and the presiding officer an opportunity to consider the Motion and Answer.

		On October 14, 2014, Complainant filed a Reply to the PPL “Request for Relief,” opposing the same on the basis that such a directive would be costly and complex for the Complainant, a small corporation.

		On October 23, 2014, Complainant filed an Answer to Blue Pilot’s Motion for Summary Judgment disputing the facts raised in the Motion and denying many of the points raised in the Motion as a matter of law to which a responsive pleading was unnecessary.

		On October 22, 2014 and again on October 24, 2014, Complainant filed with the Secretary of the Commission affidavits from one Ashley Killinger and Alan Haulman.

		On November 3, 2014, notwithstanding the fact that it had already filed an Answer to Blue Pilot’s Motion for Summary Judgment, Complainant filed what it termed a “Brief in Opposition” to that Motion.

		No further pleadings were filed until July 31, 2015, when Complainant filed its own Motion for Summary Judgment citing collateral litigation before the Commission[footnoteRef:2] and arguing: [2:  	Commonwealth of Pennsylvania, et al. v. Blue Pilot Energy, LLC, Docket No. C-2014-2427655] 


That because the record reflects that the Respondent, Blue Pilot Energy, LLC is effectively defunct and reflects that the Complainant never entered into an agreement with Respondents, PPL Electric Utilities Corporation and Blue Pilot Energy, LLC to have the electrical service for AJH Pizza, Inc. provided under a variable rate service plan by Blue Pilot Energy, Complainant, Alan Haulman d/b/a AJH Pizza, Inc., is entitled to judgement as a matter of law.

Complainant’s Motion for Summary Judgment at ¶ 14.

Complainant then goes on to reiterate the contentions and arguments that it raised in its prior pleadings in this case.  Complainant asks for the entry of judgment in its favor.

		On August 20, 2015, Blue Pilot filed an Answer to the Complainant’s Motion for Summary Judgment, questioning the applicability of the proceeding at Docket No. C-2014-2427655 and incorporating by reference all of its arguments previously made in its filings in this proceeding.  Blue Pilot asks that the Complaint be dismissed.

		On August 24, 2015, PPL filed an Answer to the Complainant’s Motion for Summary Judgment, arguing that the Motion assumes facts not in evidence and contains errors of law.  PPL asks that the Complaint be dismissed.

DISCUSSION

		This case is a billing dispute over which the Commission has jurisdiction. 66 Pa. C.S. §§ 1501; 1509.  The Commission lacks the jurisdiction to award money damages. This point has been well-settled in numerous court decisions.[footnoteRef:3]  However, the Commission retains the jurisdiction to rule on service and safety issues and may order other relief as appropriate. The Commission has broad powers to supervise and regulate all public utilities doing business within the Commonwealth and is empowered to determine whether a public utility is providing safe, adequate and reasonable service.[footnoteRef:4]  The Commission may impose civil penalties upon a utility which is found to be in violation of a statute, regulation or order of the Commission. Utility service is not limited to the provision of service and includes "any and all acts" related to that function.[footnoteRef:5] [3:  	Elkin v. Bell Telephone Company of Pennsylvania, 491 Pa. 123, 420 A.2d 371 (1980); Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977); Poorbaugh v. Pa. Pub. Util. Comm'n, 666 A.2d 744 (Pa.Cmwlth. 1995). 
]  [4:  	66 Pa.C.S. §§ 501, 1501.
]  [5:  	66 Pa.C.S. § 3301.] 


		A Motion for Summary Judgment is appropriate when the pleadings show that there is no factual dispute and the moving party is entitled to judgment as a matter of law. 

§ 5.102. Motions for summary judgment and judgment on the pleadings.

(a) Generally. After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment. A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion.

(b) Answers. An answer to a motion for judgment on the pleadings or summary judgment, including an opposing affidavit or verification to a motion for summary judgment, may be filed within 20 days of the date of service of the motion. The answer to a motion for summary judgment may be supplemented by depositions, answers to interrogatories or further affidavits and admissions.

(c) Motion for summary judgment. A motion for summary judgment must be based on the pleadings and depositions, answers to interrogatories, admissions and supporting affidavits. Documents not already filed with the Commission shall be filed with the motion.


(d) Decisions on motions.

(1) Standard for grant or denial on all counts. The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate. The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.

* * *

52 Pa. Code § 5.102.

		The factual disagreements among the parties in this case are substantial.  To grant either Motion, I would have to make a judgment without an evidentiary hearing with respect to statements made and/or actions by individuals involved in the events that underlie the matter in controversy.  On that basis alone, both of the Motions for Summary Judgment are denied.

		All parties should clearly understand that an evidentiary record in this case has not yet been created.  Any affidavits, sworn statements, proposed exhibits or factual assertions contained in pleadings filed with the Secretary in this case to date are not in evidence, nor may they be referred to as such unless and until properly received into evidence in the course of a hearing.

		I am also concerned that the parties understand that whatever they discussed in mediation or tentatively may have agreed to at that time is not properly raised before a presiding officer.

		Finally, I would urge the parties to review the Commission’s procedural regulations at 52 Pa. Code, Chapters 1 and 5.  Any pleadings not contemplated under those regulations will not be accepted in this case.

		With respect to PPL’s request that direct testimony be prefiled, that request is denied.  The differences between the parties with respect to the facts of this case are so profound that the direct testimony of witnesses with a chance for cross-examination and, if necessary, requests for clarification from the presiding officer, is required.  Should the parties wish to stipulate to facts in order to expedite the proceeding and reduce the cost of litigation, that may be done provided that such stipulations are reduced to writing, properly executed by the parties, and offered as a joint exhibit at hearing.

ORDER


		THEREFORE;

		IT IS ORDERED:

		1.	That the Motion for Summary Judgment filed on October 13, 2014, by Blue Pilot Energy, LLC is denied.

		2.	That the Motion for Summary Judgment filed on July 31, 2015 by Alan Haulman d/b/a AJH Pizza, Inc. is denied.

		3.	That the request by PPL Electric Utilities Corporation for an Order requiring the pre-filing of direct testimony is denied, consistent with this Order.

		4.	That this matter be set for hearing.


Date:	October 14, 2015										
							Dennis J. Buckley
							Administrative Law Judge
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